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PREFACE

Linguistic diversity in the United States is evidenced by the increasing need for
interpreters in the courts. In 1990, over 66,000 judicial proceedings required interpreters,
however, in more recent years these numbers have grown to approximately 325,000 judicial
proceedings requiring interpreters in about 119 different languages each year. Many districts are
experiencing a growing population of Limited English Proficiency (LEP) individuals. Although
the use of interpreters by government agencies has become common practice, the recognition of
the importance of professional interpreting in the courts is a relatively recent phenomenon in the
United States. State and federal court opinions, such as United States ex. rel. Negron v. State of
New York, 434 F.2d 386 (1970), have indicated that the right to an interpreter was protected
under the Constitution. In that case, opining on the importance of court interpreting, Judge Irving
R. Kaufman wrote: “Not only for the sake of effective cross examination, however, but as a
matter of simple humaneness, Negron deserved more than to sit in total incomprehension as the
trial proceeded.”

In 1978, after an extensive review of interpreting in the federal courts, Congress passed
the Court Interpreters Act, 28 U.S.C. 8 1827, in order "to provide more effectively for the use of
interpreters in courts of the United States." This Act requires the Director of the Administrative
Office of the United States Courts to set the standard for certification of interpreters who serve in
the federal courts. The Administrative Office (AO) facilitated quality interpreting by instituting
certification testing, compensation standards, regulations and statistical reporting and training
programs when deemed appropriate. To date, there are certified interpreters in Haitian Creole,
Navajo, and Spanish (which constitutes about 96 percent of total interpreter usage). There are
also Otherwise Qualified interpreters in many other languages, including American Sign
Language. On November 19, 1988, President Ronald Reagan signed Public Law 100-702, the
Judicial Improvements and Access to Justice Act, which made numerous amendments to the
Court Interpreters Act. These amendments provide for the use of interpreters in grand jury and
pretrial proceedings, mandate the use of criterion-referenced testing criteria (which is a method
of objective measure) and set forth criteria for expanded certification of other languages deemed
necessary by the Judicial Conference of the United States. The Court Interpreters Act, 28 U.S.C.
81827 provides payment for interpreting services for “judicial proceedings instituted by the
United States.” Most civil and bankruptcy proceedings are excluded because they are not
instituted by the United States.

This manual outlines the major accomplishments that have occurred in the interpreting
profession and serves as a guide for both new and experienced court interpreters to familiarize
themselves with the Judiciary’s expectations of court interpreters and the importance of court
interpreters in the administration of justice. The manual was created with the advice and input of
members of the Court Interpreters Advisory Group (CIAG). The CIAG was created to assist the
AO in addressing current critical issues in and improvements to the court interpreting program.



INTRODUCTION

This manual was created and revised at the recommendation of the Court Interpreters
Advisory Group (CIAG). It was the desire of the CIAG that the manual, supplemented by video
resources and online modules, be created to serve as training resources for court interpreters and
interpreter coordinators providing services for the federal courts.

The primary purpose of this orientation manual and glossary is to provide contract and
staff court interpreters with an introduction and reference to the federal court system, as well as
to document best practices for interpreters in the courts. The secondary purpose is to serve as a
court interpreting reference for judicial officers and for clerks of court and their staff.



CHAPTER 1: OVERVIEW OF THE FEDERAL JUDICIAL SYSTEM

Introduction

Although federal court interpreting occurs almost exclusively at the district court level, the

following information regarding the court system will help interpreters develop an overall view
of the court structure. The limited information presented in this chapter and in this manual should
be considered only a primer towards a more comprehensive knowledge of the subject matter.
The following material is reproduced verbatim from the Federal Judicial Center brochure,
Welcome to the Federal Courts.?

Federal and State Courts

There are two kinds of courts in the United States.
A. Federal

Federal courts are established by the U.S. government. There are some 1,500 federal
judges and about one million cases are brought each year in federal courts. Nearly 80% of
these cases are bankruptcy filings and approximately 10% are minor criminal cases.

B. State

State courts are established by a state, or by a county or city within the state. There are
almost 30,000 state court judges, and the number of state court cases exceeds 27 million each
year, not including traffic and parking violations. The cases individual citizens are most
likely to be involved in—such as robberies, traffic violations, broken contracts, and family
disputes—usually come before state courts.

Types of Federal Courts

Article 111 of the Constitution calls for a Supreme Court and whatever other federal courts

Congress considers necessary. There are three types of federal courts.

A. District Courts

Congress has divided the country into 94 federal judicial districts, each with its own
U.S. District Court. The district courts are the federal courts where cases are tried,
witnesses testify and juries serve. Each district court has a separate bankruptcy court.

B. Courts of Appeals

Congress has grouped the districts into 12 regions, called circuits, each with a court of
appeals. There is also a federal circuit, which covers the entire country. If a person loses a
trial in a district court, that person can appeal the case to the court of appeals, which will
review the case to see if the district court judge applied the law correctly. The courts of

2 FED. JUDICIAL CTR., WELCOME TO THE FEDERAL COURTS (1996).
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V.

appeals also review cases decided by some federal agencies, such as the National Labor
Relations Board.

C. The Supreme Court

The U.S. Supreme Court in Washington, D.C., is the most famous federal court.
Cases from the court of appeals in each circuit and from the state supreme courts can be
appealed to the Supreme Court, but the Supreme Court does not have to hear the cases it
is asked to review and, in fact, agrees to hear only a very small percentage of them.

Federal Court Cases
A. Jurisdiction

Jurisdiction refers to the kinds of cases a court is authorized to hear. Federal courts don’t
have the same broad jurisdiction that state courts have. Federal court jurisdiction is limited to
the kinds of cases listed in the Constitution (Article 111, Section 2). Usually, federal courts
only hear cases involving the Constitution, laws passed by Congress, cases in which the
United States is a party, cases involving foreign diplomats, and some special kinds of cases,
such as incidents at sea and bankruptcy cases. Federal courts also hear cases that are based on
state laws but that involve parties from different states.

B. Civil Cases

Lawyers use the term “party” to describe a participant in a civil case. A party can be a
person or a corporation, but, in either situation, a civil case involves a claim by one party (the
plaintiff) that another party (the defendant) failed to carry out a legal duty, such as the duty
not to harm others through carelessness or the duty to honor the terms of a contract. If a court
finds that a defendant failed to carry out a legal duty, it may order the defendant to pay
compensation to the plaintiff to make up for the harm. Most federal court cases are civil
cases, such as equal employment opportunity claims, claims for benefits under federal
programs, and suits against companies that may have violated federal antitrust laws. Appeals
to the courts of appeals for review of federal agency decisions are also federal civil cases.

C. Criminal Cases

In a criminal case, a party (the defendant) is accused of committing a crime—an action
considered to be harmful to society as a whole, not just to a specific person. Most crimes
concern matters that the Constitution leaves to the states, and thus, compared with the
number of state criminal laws and cases, there are few federal criminal laws and cases.
Federal criminal laws, for example, deal with robbing banks whose deposits are insured by a
federal agency, importing drugs illegally into the country, or using the U.S. mails to swindle
consumers.

Bringing a Case in Federal Court

For a court to decide a controversy, a person must bring it to court. Also, the controversy

must involve a legal question— courts don’t resolve every type of disagreement.
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VI.

VII.

A. Civil Cases

A federal civil case begins when someone, or someone’s lawyer, files a paper with the
clerk of the court that states a claim against another party, charging a failure to fulfill a legal
duty. In lawyers’ language, the plaintiff files a complaint against the defendant. The
defendant may then file an answer to the complaint.

B. Criminal Cases

A criminal case begins when the U.S. attorney (a lawyer for the executive branch of
government) or an assistant tells a federal grand jury about evidence that indicates a specific
person or organization committed a crime. If the grand jury agrees that there is enough
evidence to show that the accused party probably committed the crime, it issues a formal
accusation, called an indictment. The accused party— the defendant—is then brought before
a judge for arraignment and is asked to plead “guilty” or “not guilty.” If the defendant pleads
guilty, a time is set for sentencing. If the defendant pleads not guilty, a time is set for trial.

Grand jury indictments are used mainly for felonies, the more serious crimes. For
misdemeanors, the less serious crimes, and for some felonies, the U.S. attorney issues an
information, which takes the place of an indictment.

Pretrial Activity
A. Civil Cases

Pretrial conferences are held before trials to identify the issues for trial and to avoid
wasting time during the trial on uncontested or irrelevant issues. Through pretrial
“discovery,” the lawyers examine each other’s documents and interview each other’s
witnesses. This pretrial activity often leads to settlement of the case before trial.

B. Criminal Cases

Lawyers for criminal defendants conduct thorough investigations before trial, frequently
focusing on whether the government’s evidence was obtained legally. The Fourth
Amendment to the Constitution forbids “unreasonable searches and seizures,” and the
Supreme Court has ruled that illegally obtained evidence usually can’t be used at trial.
Resolution of these evidentiary issues before the trial can result either in the government’s
dropping the charges or in the defendant’s deciding to plead guilty.

The Trial

Although there is an absolute right to trial in both civil and criminal cases, trials are often
emotionally and financially draining, and a person may not wish to exercise the right to trial.
Also, if the court grants a summary judgment to either party or decides to dismiss the case,
no trial is held. Thus, over 90% of all civil cases never come to trial, and approximately 80%
of criminal defendants plead guilty and are sentenced without a trial.

11



A. The Jury

The group of people seated in a boxed-in area on one side of the courtroom is the trial
jury (or petit jury). For federal criminal cases, there are usually 12 jurors, but for federal civil
cases the number varies between 6 and 12. Prospective jurors are selected at random from
lists of registered voters in the district or lists of licensed drivers. Before each trial,
prospective jurors answer questions to help the judge and lawyers determine whether the
jurors can be impartial in deciding the particular case. If the judge or lawyer believes that a
juror cannot decide the case impartially (for example, because the juror knows one of the
parties), he or she will then strike the prospective juror for cause. This means the prospective
juror cannot sit on the jury. In addition to challenges for cause, the lawyers have the right to
reject a certain number of jurors from the panel without giving any justification.

B. The Judge

Federal appellate and district judges are appointed by the President, with the approval of
the Senate (Constitution, Article 11, Section 2). Federal judges are sometimes said to have life
tenure because they can hold office for as long as they wish (Constitution, Article 111, Section
1), subject to removal only by Congress through a rarely used process called impeachment
and conviction for “treason, bribery, or other high crimes and misdemeanors” (Constitution,
Article 11, Section 4). Article 111 of the Constitution also prohibits the lowering of the salaries
of federal judges. These two constitutional protections—Iife tenure and unreduced salary—
allow federal judges to make legal rulings, even unpopular ones, without fear of losing their
jobs or having their salaries cut.

Bankruptcy judges and magistrate judges assist the district judges by conducting some of
the proceedings in federal courts. Bankruptcy judges hear almost all bankruptcy cases.
Magistrate judges prepare the district judges’ cases for trial and conduct trials in non-felony
criminal cases and in civil cases when both parties agree to a hearing before a magistrate
judge. Bankruptcy judges and magistrate judges do not have life tenure, but serve for an
appointed term.

C. Role of Judge and Jury

If the parties choose a jury trial, the jury must determine the facts over which the parties
disagree. If the parties decide to leave the fact-finding task to the judge, the trial is called a
bench trial. In either kind of trial, the judge decides what legal standards apply and whether
any of the evidence that the parties want to use is illegal or improper. The judge also
conducts the proceedings and sees that order is maintained. In a jury trial, the judge gives
instructions to the jury, explaining the relevant law, how the law applies to the case being
tried, and what questions the jury must decide.

D. The Lawyers

During a trial, the lawyers for each party are either sitting at the counsel tables or
speaking to the judge, a witness, or the jury. In criminal cases, the lawyer who prosecutes the
claim is the U.S. attorney (or an assistant). The U.S. attorney for each judicial district is
selected by the President, with the approval of the Senate.

12



The judge appoints lawyers to represent criminal defendants who can’t afford to hire a
lawyer. Criminal defendants or parties in a civil case occasionally present their cases
themselves, without the help of a lawyer.

E. The Parties

The parties may or may not be present at the counsel tables with their lawyers.
Defendants in criminal cases have a constitutional right to be present. Parties in civil cases
may be present if they wish.

F. The Witnesses

Witnesses are individuals who testify under oath about the facts in dispute. When
testifying, they sit at the witness stand, facing the courtroom. Because they are asked to
testify by one party or the other, they are often referred to as plaintiff’s witnesses or defense
witnesses.

G. Court Personnel

A court reporter (or sometimes a tape recorder operator) is always present at a trial
because federal law requires that a word-for-word record be made of every proceeding. A
courtroom deputy clerk, usually seated near the judge, administers the oaths to the witnesses,
marks the exhibits, and generally helps keep the trial running smoothly.

H. Adversary Process

Each side presents its most persuasive arguments, emphasizes the facts that support its
case, and points out the flaws in its opponent’s presentation. According to American judicial
tradition, this “adversary process” is the most effective way to help the fact finder arrive at
the truth. The jury (or judge, at a bench trial) relies on two types of evidence to decide the
case: physical evidence, such as documents and photographs, and the testimony of witnesses.

. Standards of Proof

In criminal cases, the defendant can be convicted only if the jury (or judge) believes that
the government has proven guilt “beyond a reasonable doubt.” A jury verdict must be
unanimous, meaning that all twelve jurors must vote either “guilty” or “not guilty.” The
jurors (or judge) must be certain that the defendant committed the crime; they can have no
“reasonable doubt” about it. If the jurors cannot agree, the judge declares a mistrial, and the
case must be presented to another jury.

In civil cases, the jury or judge decides for the plaintiff if a preponderance of the
evidence shows that the defendant failed to perform a legal duty and violated the plaintiff’s
rights. A “preponderance of the evidence” means that more of the evidence favors the
plaintiff’s position than favors the defendant’s.

13



VIII.

J. Admission of Evidence

The federal courts have rules for determining what evidence may be presented in a court
proceeding. Sometimes a lawyer tries to present evidence to the jury that may not be proper
in light of these rules. The opposing lawyer has a right to object to the questionable evidence,
and the judge must decide if it is admissible or not. If the judge rules that the evidence may
not be admitted, the opposing lawyer’s objection is “sustained.” If the judge allows the
evidence to be presented, the objection is “overruled.”

K. Sentencing

The judge sets a date for a sentencing hearing for criminal defendants who plead guilty or
are found guilty at trial. Congress has required judges to base sentences on a system of
guidelines that reflect the type of offense and background of the offender. Before the
sentencing hearing, a federal probation officer prepares a presentence report to help the judge
determine the proper sentence, which can be imprisonment, fines, supervision by a probation
officer, or some combination of the three types of sentences.

The Appeal Process

The task of the federal courts of appeals and the procedures they follow differ greatly from

those of the district courts.

A. Who Can Appeal

A defendant found guilty after a criminal trial and the losing party in a civil trial both
have a right to appeal their case to the court of appeals. Appeal is not available to parties who
settle a civil suit without trial, or to a criminal defendant who pleads guilty (except that
guilty-plea defendants can sometimes appeal their sentences). Appeals are usually based on a
claim that the district court made an error either in procedure or in interpreting the law. The
government, however, cannot appeal if a criminal defendant is found not guilty. Otherwise,
the defendant would be subjected to “double jeopardy,” which is forbidden by the Fifth
Amendment to the Constitution. The government can appeal in civil cases, as any other party
can.

B. Types of Appellate Decisions

A court of appeals can reverse a district court’s decision if it finds that the trial judge
interpreted the law incorrectly. When the district court is reversed, the case is usually sent
back (“remanded”) to the district court for further proceedings or another trial. A court of
appeals can also affirm a decision of a trial judge and does so in most cases.

C. Appellate Procedure

Courts of appeals usually deliberate in panels of three judges, who decide the case for the
entire court. Sometimes, when the parties request it, the entire appeals court will reconsider a
panel’s decision (called an “en banc” sitting). Courts of appeals review the record (the
transcript of the trial and the documents filed in the case), along with written briefs
presenting the arguments for both sides. They do not use jurors, witnesses, or court reporters,

14



and the parties are usually not present. The judges may hear oral argument by lawyers in a
formal courtroom session, but many cases are decided on the basis of the briefs and the
record alone, without oral argument. If oral argument is permitted, the lawyers are given a
limited amount of time to explain the case to the judges. The judges frequently ask them
questions about their case.

D. Appellate Opinions

The judges on the panel discuss the case in private, consider any relevant prior cases
(“precedents”), and reach a decision. At least two of the three judges must agree on the
outcome. One judge is chosen to write an opinion, which explains the decision. A judge who
disagrees with the majority opinion may file a dissent, giving the reasons for the
disagreement. Many appellate opinions are published in books called “reporters,” which are
read by other judges and by lawyers looking for precedents to guide them in their own cases.
The accumulated judicial opinions make up case law, which is usually an accurate predictor
of how future cases will be decided.

E. Supreme Court Review

A party who is not satisfied with the decision of the court of appeals may petition the
Supreme Court to accept the case for review. Like judges on the courts of appeals, the nine
justices on the Supreme Court hear oral arguments, deliberate, render their decisions, and
write opinions on cases they decide to review. Unlike the courts of appeals, however, the
Supreme Court is not required to hear each case presented to it. It is a different kind of
appeals court—its major function is not correcting errors made by trial judges, but clarifying
the law when other courts disagree about the interpretation of the Constitution or federal law.
Each year the Supreme Court reviews only about 100 of some 7,000 cases that losing parties
ask it to review. The Court’s decisions in these cases set precedents for the interpretation of
the Constitution and federal law that all other federal and state courts must follow.
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CHAPTER 2: FEDERAL CRIMINAL PROCEEDINGS

The Court Interpreter’s Act provides for the use of interpreters in matters instituted by the
United States where the defendant or a witness speaks only or primarily a language other than
the English language or suffers from a hearing impairment. Most frequently, this occurs in the
context of a criminal case. This section will provide an overview of criminal proceedings in the
Federal Courts. Interpreters should fully and accurately interpret everything that is said, either to
or from English as required, during the proceeding for which they are providing services.

I.  Arrest and Booking

After being arrested, the defendant is brought to the federal court which has jurisdiction over
the matter and is processed. The first step of processing is the booking, and this takes place in the
United States Marshal Service’s “lock-up."

Il. Interview with Defense Attorney

While awaiting a court appearance, the defendant will meet with an attorney. This may be a
retained attorney hired by the defendant, an Assistant Federal Public Defender, or a court
appointed Criminal Justice Act (CJA) panel attorney. The interpreter will assist the CJA panel
attorney or Public Defender attorney during this interview which could take place in court before
the hearing begins or at the United States Marshal Service’s “lock-up.” Either at this point or
right before the initial appearance, the interpreter may be asked to sight translate the charging
documents to the defendant.

I1l.  Pretrial Services Interview

Prior to or very soon after the defendant’s initial appearance in court, a pretrial services
officer, with the assistance of the interpreter, will interview the defendant concerning his/her
background, family status, family ties, friends in the area and the community, education,
employment and prior convictions and arrests.

IV. Initial Appearance

The initial appearance is usually the defendant’s first contact with the federal court system in
a criminal case.

A. Charges

If possible, the defense is furnished a copy of the complaint in advance of the initial
appearance. An interpreter is used at proceedings where the defendant does not comprehend
adequately the language in which the proceedings are conducted.

B. Pretrial Release

Pretrial release and detention of criminal defendants are governed by the Eighth
Amendment to the United States Constitution ("Excessive bail shall not be required"), and by
the Bail Reform Act of 1984, (18 U.S.C. 8 3142). In such event, the magistrate judge "shall”
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V.

VI.

impose the least restrictive further condition or combination of conditions that will assure the
defendant’s appearance and community safety (18 U.S.C. § 3142(c)(1)(B)).

C. Detention Hearing

Pretrial detention may be ordered if, after a detention hearing, the magistrate finds that no
condition(s) of release will reasonably assure the defendant’s appearance or community
safety.

D. Nebbia Hearings

In considering the release of a person on a secured personal or surety bond, the magistrate
judge may conduct an inquiry concerning the source of the property to be designated for
potential forfeiture or offered as collateral to secure the bond.

Preliminary Examination

Unless an indictment has been returned by a grand jury or an information has been filed by
the Assistant U.S. Attorney within the time limits set forth in FED R. CRiM. P. 5.1 and 18 U.S.C.
8 3060, a defendant who has been charged by complaint is entitled to a preliminary examination
before a magistrate judge to determine whether probable cause exists. During the preliminary
examination, the magistrate judge will hear testimony from both government witnesses and, in
some cases, the defendant. If the magistrate judge finds that there is sufficient evidence to
establish probable cause, the defendant is held to answer in the district court. On the other hand,
if the magistrate judge determines that the Government has not established probable cause to
believe both that an offense has been committed and that the defendant committed it, the pending
complaint must be dismissed and the defendant discharged.

A. Grand Jury Proceedings

A grand jury consists of 16 to 23 citizens who are charged by the court to decide whether
there is probable cause to require a defendant to stand trial. If so, the grand jury returns an
indictment against the defendant. Grand jury proceedings are conducted in secret, and the
only people permitted to be present are the grand jury members, the government attorney, the
witness under examination, the court reporter, and an interpreter, if required. ®

Pretrial Preparation and Motions

During the period between the plea and the trial, the attorney will need to interview the
defendant. Interpreters may be asked either to go to the jail with the attorney or to the attorney's
office if the defendant is on pretrial release. During the interview, interpreters should use the
consecutive mode to interpret completely and accurately all questions and statements. Everything
said by the attorney and defendant must be interpreted. If interpreters do not understand or hear a
statement they must ask that it be repeated rather than leave it out.

® How Criminal Cases Move Through District Courts, Part I1: Pretrial Proceedings, JNET,
http://jnet.ao.dcn/District/Court_Reporting/Policy_and_Guidance/Federal_Court_System_Overview/How_Criminal
_Cases_Move_Through_The_District_Courts/Pretrial_Proceedings.html (last visited March 27, 2013).
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VII.

A. Pretrial Motions*

Sometimes, prior to trial, motions are made by one or both parties requesting a ruling by
the court on a matter in dispute. The types of motions that can be made during pretrial
proceedings include a discovery motion, a motion to suppress evidence, a motion to sever a
matter, a motion based on defects in the indictment or information, and a motion to dismiss
the case. If the court must resolve questions of fact in order to rule on the motion, an
evidentiary hearing will be held. Interpreters may be required to provide services at these
hearings when an LEP defendant is present.

Case Disposition Without Trial: The Guilty Plea

There are cases when a defendant decides to plead guilty rather than go to trial. This often

happens after a motion to suppress evidence is denied. The plea of guilty is made before the
presiding judicial officer assigned to the case, and in the presence of the assistant United States
attorney and the defense attorney.

VIII.

Status Conferences

Status conferences consist of determining whether the parties can stipulate to certain facts

and whether or not there is a possibility of disposition and, if there is none, in setting a final day
for the initiation of the trial, either court trial or jury trial.

IX.

Criminal Bench Trials

A criminal bench trial occurs when a defendant waives the right to a trial by jury and

consents to be tried by the judge alone, as sole finder of fact. These are often court trials where
the judge hears and sees all the evidence and then decides the case by applying the “beyond a
reasonable doubt” standard of proof. There can also be bench trials on stipulated facts, i.e., in
cases where the parties agree to all or most of the facts of the case and present evidence only as
to those facts not included in the stipulation. The court should provide a copy of the joint
stipulation of facts to the interpreter in advance of the proceeding.

Criminal Jury Trials
A. Impaneling of the Jury

Depending on the type and duration of the case, a jury panel consisting of 30-100 people,
is called. The judge questions the jurors during a procedure called voir dire (to speak the
truth). The judge may make an unlimited number of juror challenges for cause, such as a
juror’s inability to decide the case impartially or base a verdict on the evidence alone. The
attorneys for both sides also exercise their right to challenge the jurors. Peremptory
challenges (challenges without cause) are limited in number for each party. Those jurors who
are challenged are excused. The jury selection process must be interpreted simultaneously to
the defendant(s). Interpreters may be asked to interpret in chambers or in a separate
conference room during the selection process.

“1d.
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B. Judge’s Initial Jury Instructions

The judge makes a brief statement to the jury concerning basic legal principles, the
manner in which the trial is to proceed, the most important duties of the jurors and the
behavior of the parties and attorneys toward the jurors. This must be interpreted
simultaneously to the defendant(s).

C. Opening Statements

The prosecutor (Assistant United States Attorney) will make an opening statement to the
jury. The defense attorney may also make an opening statement, but may waive it or reserve
his or her opening statement for later. The opening statement or statements must be
interpreted simultaneously to the defendant(s).

D. The Prosecution’s Case

It is the government’s burden to prove the charges against the defendant beyond a
reasonable doubt. The Assistant United States Attorney presents evidence primarily through
the examination (testimony) of witnesses. At the end of the government's case, the defense
usually presents one or more motions, such as a motion for judgment of acquittal. All
arguments, motions, and testimony must be interpreted to the LEP defendant.

E. The Defense Case

If the defense makes no motions mentioned above, or if those motions are denied, the
defense presents its case. However, the defendant is not required to present any evidence
because the burden of proof always rests with the prosecution and never shifts to the
defendant. Then, the same sequence of events applies for the government's case. If the LEP
defendant takes the stand, the prosecution may cross-examine the defendant. All testimony
must be interpreted using the simultaneous or consecutive modes as appropriate.

F. Rebuttal

Rebuttal is a form of evidence that is presented to contradict or nullify other evidence
presented by an adverse party.

G. Closing Arguments

The closing arguments are the final arguments made by the attorneys during the case. In
the closing argument, each attorney summarizes the evidence and attempts to persuade the
jury to return a verdict in his/her favor. The closing arguments must be interpreted
simultaneously to the defendant(s).

H. Jury Instructions

After the closing arguments or summations, the judge instructs the jury as to the law
applicable to the case, including the elements of the criminal offense and certain basic legal
concepts such as the presumption of innocence and reasonable doubt.

19



The instructions are to be interpreted to the defendant(s) in the simultaneous mode.
Obtaining a copy of the instructions and other written material will help ensure accuracy in
the interpretation.

I. Jury Deliberation

Jury deliberation may last any length of time. The jury may request portions of the
testimony to be read back by the court reporter, or instructions to be clarified. All read-backs
must be interpreted simultaneously for the defendant, unless the defendant’s presence has
been waived.

J. Verdict

After having deliberated and arrived at a finding, the jury delivers its verdict in open
court. The verdict of the jury must be unanimous. Despite the fact that there may have been a
break in the proceedings while the jury deliberated, an interpreter must be present to interpret
when the jury delivers the verdict. During deliberation, the court may ask the interpreter to
remain either in or close to the courthouse, or to provide a contact number at which he or she
can be reached.

1. Not Guilty (Acquittal)

The judge discharges the defendant. Bail, if there was any, is exonerated.
2. Guilty

If the defendant is found guilty, a date is set for the sentencing hearing.
3. Hung Jury

If the jury cannot reach a unanimous verdict, the judge declares a mistrial and
discharges the jury.

K. Presentence Report

The U.S. probation officer assigned to the case will conduct an investigation of the
defendant's background and will conduct an interview with the defendant and sometimes also
with the defendant's family or friends. If the defendant is a LEP individual, an interpreter will
be assigned to assist and will interpret everything that is said using the consecutive mode.

L. Sentencing Hearing

The sentencing hearing in many cases is a lengthy evidentiary hearing, and sometimes the
testimony of witnesses is taken. Interpreters will use the simultaneous mode for arguments
and discussions and the consecutive mode for testimony during questions and answers. After
the sentence is imposed, the judge advises the convicted defendant of appeal rights.
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XI.

XIl.

Misdemeanor Cases

Misdemeanors are offenses punishable by a term of imprisonment of one year or less.
Petty offenses and infractions are subcategories of misdemeanors. A defendant charged with
a misdemeanor may elect to be tried before either a magistrate judge or a district judge. In
order to be tried before a United States magistrate judge, the defendant must sign a written
consent which specifically waives the right to trial, judgment and sentencing before a district
judge. Consents to proceed before the magistrate judge are obtained in virtually all cases.

Group Hearings and Multiple Defendant Cases

It is the responsibility of the Court to provide interpreters in multiple-defendant criminal
actions and multiple-party civil actions initiated by the United States. Courts may also choose
to place multiple defendants facing the same or similar charges or material witnesses into
small groups for hearings. A clear line should be drawn between group hearings, which are
common even in smaller courts and via the Telephone Interpreting Program (TIP), and
hearings that are held en masse. Group hearings are handled in a manner which allows the
Court to address the defendants in the group individually. Questions, answers or comments
made by the defendants are also heard individually.

Wireless interpreting equipment is highly recommended for in-person group hearings and
multiple phone headsets are required for hearings covered by TIP. The interpreter must
ensure that all individuals in a group are able to hear the interpretation at all times. It is also
important that all individuals in the group be close to a microphone so the interpreter and the
court can hear any answer or question they may have for the Court.

It is recommended that the Court or the interpreter explain to the individuals in the group
how the interpretation process will work and the order in which they are to answer. A quick
orientation will prevent all defendants from answering at once or out of order. Having
individual answers will guarantee a clear record and facilitate interpretation.
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CHAPTER 3: OVERVIEW OF COURT INTERPRETING

Court interpreters are considered officers of the court with the specific duty and
responsibility of interpreting between the languages specified. Interpreters help ensure access to
justice by facilitating the full participation of LEP individuals in the judicial process.

. Interpreter SKills

Although the federal courts make extensive use of written documents, court interpreters deal
primarily in the oral rendition of speech from one language into another during the course of
judicial proceedings. Interpretation differs from translation, which is the transfer of written
words from one language to another. Interpretation can also be the transfer of discourse from
verbal to sign (symbol) language and vice versa. Sight translation involves rendering written text
from the source language orally into the target language.

Interpretation goes beyond having the ability to speak two languages. Interpreters must
possess mastery of the source and target languages, as well as interpreting skills. Courts will
often verify an interpreter’s credentials on the record, through a structured voir dire process.
Professional interpreter organizations and linguistic experts identify the following aspects needed
for effective interpreting:

e Comprehensive knowledge of the source and target language.

e Ability to listen, comprehend, and discern the message conveyed in the source
language.

e Ability to grasp and maintain communication logic and distinguish between primary
and secondary points.

e Technical ability for short-term memory, simultaneous listening and note-taking.

e Well-developed vocabulary, specialized terminology, and general knowledge of many
subject areas.

e Message production, good diction, and pronunciation.

e Knowledge and experience of varying dialects, colloquialisms, regionalisms and
cultural differences.

e Ability to conserve language register (formal to formal and informal to informal) for
a variety of speakers with divergent educational backgrounds.

e Knowledge of idiomatic expressions in both languages.

e A well-developed sense of professionalism and respect for ethical considerations.

Il.  Language Skills

Professional interpreters have a mastery of at least two languages (source and target),
excellent skills in the principal modes of interpretation (simultaneous and consecutive), extensive
knowledge of the subject matter vocabularies in question, plus mental and physical stamina.
Court interpreters are highly skilled language specialists who perform sight translation,
simultaneous, and consecutive interpretation. They convert the words of the speaker to the
language of the listener. Interpreters are never the authors of the speech, but they must grasp the
meaning and style of discourse rapidly, find an equivalent in another language, and articulate it.
A common error is the belief that any person who knows two languages can interpret.
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While court interpreting may appear to be a field that primarily requires knowledge of legal
vocabulary, the subject matter to be interpreted is often quite diverse. In an average criminal
trial, sophisticated legal arguments will be interpreted, as well as the testimony of handwriting,
ballistics, fingerprint, chemical, DNA, and drug experts. Interpreters must have a broad active
and passive vocabulary and an excellent knowledge of regionalisms, idioms and dialectical
variations of the countries in which their language is spoken. Court interpreters must have these
variations of language readily available due to the diversity of witnesses and defendants.

I11.  Modes of Interpretation
A. Simultaneous

Simultaneous interpretation is a running rendition of everything said in the source language
into the target language. Simultaneous interpretation requires that interpreters listen and speak
almost concurrently with the primary speaker whose words are being translated. In effect,
interpreters are simultaneously performing two tasks in the field of language communication that
are otherwise practiced separately: speech and understanding.

It is important to note that interpreters are not performing word-for-word translation, but
transferring thoughts and ideas accurately and completely from a source to a target language.
Concentrated listening is crucial for an exact rendering of the original message; thus, the
importance of adequate listening conditions, acoustics, correct usage of microphones by
speakers, and availability of appropriate equipment.

B. Consecutive

Consecutive interpretation is the "question and answer" mode in which the speaker completes
a statement and the interpreter begins to interpret after the statement is completed. The
consecutive mode is most often utilized with witnesses on the stand. Traditionally, consecutive
interpreting has been divided into long and short versions. While the long method is generally
reserved for some forms of conference interpreting, the short method is preferred in the legal
setting because it emphasizes the verbatim rendition required in legal proceedings. Short
consecutive is a mode by which interpreters relay a message in the target language in a
sequential manner after the speaker. Several unique considerations and skills come into play
when consecutive interpreting is used. These include:

I.  Length of Testimony

Although the speaker may make natural pauses during testimony to allow for the
interpretation, this is not always the case. At times, due to the complexity or excessive length
of an utterance, interpreters may not be able to retain the complete message and will need the
speaker to pause. Defense attorneys and prosecutors, when posing questions during direct or
cross-examination, should pause at appropriate intervals. This will enable the interpreter to
accurately and completely render the words into the target language.
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II. Interrupting the Speaker

When the need for an interruption arises, interpreters should gently signal to the speaker
to pause. This may be accomplished through a hand gesture, a nod of the head, or eye
contact. On occasion, such a signal may not be sufficient, in which case interpreters must
interrupt the speaker.

I11.  Note-Taking

Interpreters should always be prepared to take notes when interpreting. It is strongly
recommended that dates, numbers, proper names, lists, addresses, etc., be written down.
Note-taking should be simple, individualized and designed to assist memory.

V. Gestures and Emotions

When a witness makes hand gestures, i.e., indicating distances or size, interpreters should
refrain from attempting to duplicate these gestures since it is impossible to preserve accuracy
in such instances. Interpreters should always strive to maintain a professional demeanor and
should be aware not to call unnecessary attention by making gestures or facial expressions
while interpreting.

Studies of court interpreted proceedings conducted by Dr. Susan Berk-Seligson® have
found that jurors’ impressions of the defendant or witness are affected by the actions and
demeanor of the interpreter. In her studies, which included actual and simulated court
proceedings, she found that the unconscious manipulation of grammatical forms or
modification of speech styles of witnesses, lengthening or shortening testimony, politeness,
hedging and level of formality used by the interpreter were factors which influenced jurors.

V. Mathematical Conversions

As arule, interpreters must not make mathematical conversions or measurements; i.e.,
foreign currency denominations, meters into yards, kilos into pounds and so on.

V1.  Corrections by Interpreter

If the interpreter makes a mistake on the stand, it should be noted immediately by the
interpreter to the presiding judicial officer for the record, or as soon as he/she becomes aware
of the mistake.

C. Sight Translation

Sight translation is conveying orally in one language the words of a text written in
another language. It is a hybrid of translation and interpretation that requires the interpreter to
first review the original written text, and then render it orally into the other language. The
interpreter needs to read the entire text before rendering a sight translation in open court. The

® SUSAN BERK-SELIGSON, THE BILINGUAL COURTROOM: COURT INTERPRETERS IN THE JUDICIAL PROCESS (1st ed.
1990).
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V.

interpreter should inform the Court if additional time is needed to review the document
before being able to render an accurate sight translation into the record.

Accuracy of Performance

Interpreters must provide language services with accuracy and precision to help ensure due
process for all defendants in criminal proceedings. The basic notion of fairness mandates that all
defendants be fully and immediately informed of the testimony as it occurs. The accuracy of
court interpretation may have a direct impact upon the decisions made during both criminal and
civil proceedings. The potentially grave consequences of inaccurate legal interpretation mandate
that great skill and caution be utilized by interpreters.

An important component of accuracy is the interpreter’s ability to avoid the use of summary
interpretation and provide a complete rendition of everything that is said into the target language.
Summary interpretation involves paraphrasing or condensing the speaker’s statement, thereby
omitting some portion of what was said.® Such omissions are contrary to the interpreter’s duty to
render the speaker’s complete message. Summary interpretation is not acceptable in legal
proceedings because it improperly substitute’s the interpreter’s judgment as to which parts of a
statement or testimony are most important and shifts the interpreter from their role as an
impartial conduit to an active participant in the matter.

The conditions and circumstances of performing in a courtroom make the court interpreter’s
task of maintaining accuracy especially arduous. Unlike conference interpreters, who only have
to concentrate on one speaker at a time and are generally given time to prepare in advance, court
interpreters must concentrate on many speakers in a short time frame and preserve the style,
language level, idiosyncrasies, idioms and other aspects of each speaker and speech pattern.

The poor acoustical quality of some courtrooms is often a vexing aspect of simultaneous
court interpreting. Except in unusual circumstances, interpreters have no amplified audio support
and they must often perform in oversized courtrooms without public address systems.
Interpreters may find that loud, clear speech is not always delivered in courtrooms. Therefore,
much interpreting will be performed while trying to decipher what has been said by someone
whose back is toward the interpreter, whose voice may be low, and/or whose sentences are
dropping off inaudibly. Court interpreters must hear and understand an argument or testimony
while converting the words into the language of the LEP individual. Whenever possible,
speakers should avoid facing away from the interpreter and use a microphone, being especially
careful to remain within range of it. Since simultaneous interpreters have only a few seconds to
spare, poor audibility is a major obstacle to accurate performance. If impediments to an accurate
performance occur, the interpreter should bring them to the attention of the judge as respectfully
and as unobtrusively as possible. By way of example, in the case of a soft-spoken party, it is
helpful to rise and say, ““Your Honor, the interpreter is having a hard time hearing”, and in the
case of a party who speaks or reads too quickly, “Your Honor, the interpreter is having a hard
time keeping up.”

® ARLENE M. KELLY, NAT’L ASS’N OF JUDICIARY INTERPRETERS & TRANSLATORS, SUMMARY INTERPRETING IN
LEGAL SETTINGS 1 (2005).
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Among the measures that a court may implement to help interpreters operate at a high level
of proficiency are:

1. Use multiple interpreters for lengthy or complex proceedings such as trials and
evidentiary hearings, legal arguments on motions, and sentencing hearings with complex
issues. See the Guide to Judiciary Policy, Volume 5, Chapter 5, §530.30.

2. Interpreters should vary position occasionally, e.g., combining sitting and standing beside
the witness stand, if doing so will not interfere with the hearing.

3. The court should provide the interpreter drinking water and sufficient space in which to
write and keep reference material. This could be either at a separate table or at the
counsel table, if available. Courts should also provide all proper interpreting equipment
that is available.

4. The court should provide attorneys with general guidance as to the demands that an
interpreted proceeding will impose on them and other courtroom participants. This
includes the use of sound equipment, the need to speak clearly, the position of the
interpreter in the courtroom, the need to change interpreters periodically during lengthy
proceedings, the possibility of interruption by the interpreter in order to clarify a matter,
and the avoidance of social and ex parte contact with interpreters, etc.

V. Ethical Obligations

In addition to language considerations, court interpreters must always comply with certain
ethical constraints and rules that are not binding on interpreters in other fields, such as escort and
conference interpreting. Court interpreters must remain and appear independent of the defendants
or witnesses, even though seated right next to them throughout lengthy proceedings. A simple
conversation about the weather can be misinterpreted by English-only speaking jurors.

V1. Language Style and Register

The principal aim of interpreters is to give as exact a rendition as possible, using direct
speech. This is true whether the language is nonsensical, fragmented and contradictory; or
whether it is erudite, philosophical and highly technical discourse. Interpreters are tasked with
remaining unobtrusive, so that the fact finders can concentrate on the witness rather than the
interpreters.

VII. Interpreters in the Courtroom
A. Location of Interpreters in Court

The interpreter should be located at a site in the courtroom where he or she can clearly hear
and see the defendant, the witness, counsel, and the presiding judicial officer at all times.
Normally, the most desirable location is between the witness stand and the defense table. Bulky
objects should not be placed on the stand to block the interpreter's view of the witness. If the
place of examination should shift from the witness stand, the interpreter should be able to follow
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the parties elsewhere in the courtroom in order to see and hear the speaker. See Appendix 6 for
more information.

B. Aids to the Interpreter

Suitable accommodations should be accessible to the interpreter if available, examples
include: a chair at the witness stand, a chair at counsel table, and a glass of drinking water. There
should be sufficient space in the courtroom for the interpreter to have a reasonable amount of
material (i.e., glossary, dictionary) nearby for immediate reference. Additionally, many courts
may have policies allowing interpreters in the courtroom to utilize electronic dictionaries,
internet enabled tablet devices, or laptop computers for access to reference materials. Interpreters
should check the local court rules to determine if and when they may use any of these types of
resources while in the courtroom.

C. Number of Interpreters per Proceeding: Team/Tandem Interpreting

The number of interpreters may vary according to the type of proceeding and the number of
defendants that require interpreting services. To mitigate the effects of interpreter fatigue,
proceedings estimated to exceed four hours are often covered by two interpreters through team,
or tandem interpreting. The passive interpreter should remain seated in close proximity to the
active interpreter and refrain from leaving the courtroom for any significant length of time
without good reason.

It is the duty of each member of a team to provide the other member(s) with all support
necessary to ensure the accuracy of the interpretation in a manner consistent with the dignity and
decorum of a court of law. The passive interpreter should be ready to whisper words or pass a
written note to the active interpreter in case a lapse of memory or other issue arises. The passive
interpreter should take care of any problems arising with the equipment the team uses and write
down things such as names, addresses, and other numbers that come up, making them available
for easy visual reference by the active interpreter. This reduces the amount of attention that the
active interpreter must pay to things other than the interpreting task. Where necessary, the
passive interpreter should research terminology for the active interpreter.

D. Challenges and Corrections to Interpretation

When the interpreter first begins to interpret at the witness stand, the presiding judicial
officer will generally identify the court interpreter as a neutral party and explain that the
interpreter's rendition in English will be the record, rather than the utterance by the LEP
individual. Even if the presiding judicial officer does not make a formal statement to this effect,
the interpreter should still interpret the proceeding from a neutral perspective, regardless of any
expectations which may be held by the parties to the case.

Should an attorney appropriately correct the interpretation, the interpreter should state “the
interpreter stands corrected™ followed by the correct word or phrase. When not in agreement with
the correction, the interpreter should state “the interpreter stands by the interpretation.” Because
there is the possibility for mistrial in a situation where the interpretation is challenged, and
because the interpreter must endeavor never to be the cause of a mistrial, it is important for the
interpreter to create a clear record to either correct or support the rendition that is challenged. A
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record to support the interpretation will reflect: (1) the question by the attorney; (2) the answer
by the witness; (3) the objection by the attorney; and (4) a corrected answer by the witness. In
any discussion that develops as a result of the challenge, the interpreter should address only the
presiding judicial officer, not the attorneys.

A challenge from the defendant or a witness should be handled in much the same manner as
above. A simple statement of correction or support by the interpreter should suffice. In any
discussion, interpreters should address only the presiding judicial officer. Under certain
circumstances, interpreters may request an opportunity to clarify the word or phrase at issue with
the defendant/witness. This request should be made openly on the record. It should be followed
by a statement of correction or support.

A correction requested by the presiding judicial officer should be tactfully handled in the
same manner as a correction from any other source. Interpreters either should correct or support
the interpretation for the record.

Corrections and disputes among team interpreters over interpretation should be handled
privately and quietly, involving the court only if it is deemed necessary. If a correction is felt
necessary, it should be whispered to the active interpreter or written down on a note passed only
to that interpreter. Corrections to the interpretation should be handled in a professional, courteous
manner, as soon as practically possible without disrupting the proceedings.

VIIl.  Simultaneous Interpretation of Recorded Audio

At a hearing or trial, interpreters may occasionally be requested to simultaneously interpret
the contents of an audio file on the record. Whenever possible, interpreters should refrain from
providing this type of on-the-spot simultaneous interpretation of audio recordings.’
Interpretations of audio recordings under these circumstances will often not meet appropriate
evidentiary standards due to poor sound quality, lack of preparation and research time, and lack
of proper courtroom technology.®

In the event that the interpreter is ordered to perform this task, there are a few guidelines that
should be followed. First, “the interpreter should make it clear to all parties that an immediate
rendition of the material in question will likely fail to meet the high standards” of the
interpreter’s oath, which “mandates faithfulness and accuracy to the best of the interpreter’s
ability.”® While rendering the interpretation, interpreters must refrain from making any
comments or gestures indicating approval, disapproval, or opinion as to the accuracy of the
transcribed translation in question, or in any way interfering with the playing of the recording. If
asked or consulted in open court on the accuracy of a transcribed translation, interpreters should
withhold expressing an opinion until reasonably sure of having sufficient time and opportunity to
review the recording in question. Interpreters should also refrain from expressing a professional
opinion outside the courtroom since terms taken out of context may vary in meaning.

"See generally TERESA C. SALAZAR & GLADYS SEGAL, NAT’L ASS’N OF JUDICIARY INTERPRETERS & TRANSLATORS,
ONSITE SIMULTANEOUS TRANSLATION OF A SOUND FILE IS NOT RECOMMENDED 1-3 (2006).

®1d.

°1d. at 2.
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http://www.youtube.com/watch?v=MB_f1fCEh1E&list=PL4bcxoLSIaXfPvX9FXws4S6XirPhUObBQ

CHAPTER 4: INTERPRETER SUPERVISION AND CONTRACTING

I.  Orientation of Interpreters

Sufficient orientation should be provided to new or inexperienced staff and contract court
interpreters to enable them to serve effectively and without undue stress. The study of certain
chapters of this manual, a tour of the courtroom, review of the case materials and a brief
conversation with the defendant or witness may be useful when preparing for the assignment.
Additional in-depth orientation about the court and case may also be necessary. Interpreters
should also inquire about the location and usage of any available interpretation equipment or
resources that the court may have.

Interpreters from outside the federal courts, in spite of their interpreting experience, may not
have a sufficient understanding of the legal terminology, procedure, protocol, demeanor and the
duties and responsibilities of the federal court interpreter. Similarly, while experience as an
interpreter in state court may be helpful to the interpreter, the differences between the two
systems are significant and may be confusing. Guidance in this area should be available to the
interpreter wherever possible. For example, measures should be taken to ensure that interpreters
are aware of the type of proceeding assigned. This will assist them in determining the relevant
terminology likely to be encountered and also help the LEP defendant/witness to understand the
nature of the proceeding. Additionally, inexperienced interpreters should be made familiar with
the proper role and function of interpreters in the court proceeding, so as to guard against
unwanted personal interaction with the defendant or witnesses, or other considerations such as
being unobtrusive and advance preparation for future assignments.

Il.  Administration of Oath

Each interpreter takes an oath to properly discharge role and responsibilities of an interpreter,
including interpreting accurately for the speakers in the proceeding and preparing properly for
the assignment. In some courts, the duty of swearing the interpreter is delegated to the courtroom
clerk.

Policies with regard to the oath of interpreters vary from court to court. In some, contract
interpreters are sworn each day before court convenes. In others, administering the oath at the
beginning of a proceeding is sufficient for the entire case, regardless of duration. Some districts
keep a detailed, written oath on file, which is executed during the orientation process in order to
dispense with the need to swear the interpreter in before each individual hearing.

I1l.  Staff Interpreters

Staff interpreters are employees of the Office of the Clerk of Court. When a staff court
interpreter has no case preparation or in-court work to perform, the clerk may assign other duties
that take advantage of bilingual skills, such as telephone and over-the-counter assistance to non-
English speakers. At the discretion of the clerk, staff interpreters may also be assigned to assist
other courts through the Telephone Interpreting Program (TIP), if the court has the equipment
necessary to provide this service. This practice is encouraged, results in cost savings to the
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judiciary, and also helps ensure that federally certified court interpreters are available when
needed.

IV. Contract Court Interpreters

A contract court interpreter is not an employee of the court, but is an independent contractor
used for short durations to provide interpreting services. Contract court interpreters may be AO
certified or otherwise qualified interpreters. For more information on interpreter certification and
qualifications, see Appendix 4 of this document and the Guide to Judiciary Policy, Volume 5,

Chapter 3.

A. Terms and Conditions

Once a contract court interpreter has been identified for an event, his or her classification,
qualifications, and suitability have been determined, and terms negotiated, the court must
provide the interpreter with a completed Contract for Court Interpreter Services, comprising
Part I, Terms and Conditions, and Part 11, the Rate and Information Sheet. The Rate and
Information Sheet must be signed by the interpreter and the original returned to the court to
indicate that the interpreter has agreed to comply with the rates and information indicated in
the Contract for Court Interpreter Services document. The Contracting Officer should ensure
that the interpreter is given a copy of the contract with both signatures on it. A copy of the
current Terms and Conditions for contract court interpreters can be found online by
following the link at
http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/DistrictCourts/Court
Interpreters.aspx.

B. FBI Background Checks

All interpreters who wish to work for the federal courts must be fingerprinted and submit
to an FBI background check. The first court to use an interpreter who has not had an FBI
background check should initiate the background check; however, any federal court may
request the background check. Background check information provided by the FBI to the AO
is viewable only by appointing officials and their chief deputies with a specific need for the
information.

C. Fees for Daily Work

The approved maximum daily fees for AO certified, professionally qualified and
language-skilled interpreters are set out in the Director’s Fee Schedule, which is updated
periodically. Daily fees should be negotiated between the 