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(Begin proceedings in open court at 2:11 p.m)

THE COURT: Good afternoon. W're on the record in On
Fire Christian Church v. Greg Fischer, et al, 3:20-CV-264. Even
t hough we're doing this over the phone, this is a courtroom so
the rules of our federal courtroomare in place. That nmeans no
recordings. At the end of this hearing, the Court will post on
t he docket an unofficial rough transcript. That's just an
attenpt to be as open and transparent as possible in spite of
the fact that the physical courtroomis closed to visitors.

| f menbers of the public go to the Court's website,
www. kywd. uscourts. gov, there will be an i medi ate general order
blurb with a list of draft transcripts. They can click the Iink
whi ch takes themdirectly to the Iist of uploaded draft
transcripts.

In a moment, 1'Il ask counsel to make their appearances. W
do have a court reporter here, so please always try to be clear
about who's speaking so that we can have an accurate transcript.
"1l begin with the plaintiff. [If you could please state your
appearances for the record.

MR. MARTENS: Yes, Your Honor. This is Matthew
Martens of WI nerHal e appearing for the plaintiff. | believe I
have a pro hac vice notion pending with the Court.

THE COURT: Very good. And you'll be speaking for the
plaintiff today. Are there any other attorneys on the

plaintiff's side who need to enter their appearances?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DRAFT - 3:20-Cv-264 ON FIRE V. FISCHER, ET AL - ORAL ARGUMENTS 4-14-2020 2

MR SM TH. Your Honor, this is Brooken Smth on
behal f of the plaintiff. |1'mhere wth M ke Swansburg.

THE COURT: (Okay. Thank you.

MR. SASSER  Your Honor, this is H ram Sasser for
plaintiff.

THE COURT: (Okay. Very good. |I'll turn to the
defendant. Could you pl ease enter your appearances for the
record?

MR. O CONNELL: Judge, we have a little technica
difficulty there. This is Mke O Connell, Jefferson County
attorney. I'mhere with John Carroll and Jeff Msley. M.
Carroll will be arguing on behalf of Louisville Metro today.

THE COURT: Very good. Before we turn to the
argunments, one quick prelimnary question for the defendant. So
M. Carroll. Any objections to the pro hac notions that have
been filed on the docket?

MR. CARROLL: No, Your Honor.

THE COURT: (Ckay. Gkay. Plaintiff has the burden, at
this stage, so I'mgoing to start with the plaintiffs. M.
Martens, are you going to present any evi dence today?

MR, MARTENS: Your Honor, | think that depends. What
|'"d like to do is nove into evidence the transcript of the
mayor's remarks, which | believe is reflected in the filing that
was nmade by the city last night, and there is a recording, which

the Court cited.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DRAFT - 3:20-Cv-264 ON FIRE V. FISCHER, ET AL - ORAL ARGUMENTS 4-14-2020 3

We' d be happy to have a court reporter transcribe that, if
that'd be useful, but it doesn't |ook |like there's di sagreenent
by the parties about the mayor's remarks. So if there's no
objection fromthe plaintiffs, we'd like to nove that in

W would also like to nove into evidence the organi zati onal
chart that we filed with ny declaration as well as the CDC
gui del i nes, and then also the affidavits of Pastor Salvo. |If
there's no objection, those are the -- that is the evidence we'd
i ke to nove in.

THE COURT: (Okay. Thanks. M. Carroll, any objection
to any of that?

MR. CARROLL: No objection, Your Honor.

THE COURT: (Okay.  And just to clarify, M. Mrtens.
The statenent fromthe mayor that | think you' re referring to is
on page 6 and page 7 of the defendant's notion to dissolve the
tenporary restraining order and their response on the
prelimnary injunction; is that correct?

MR. MARTENS:. Yes, | believe that's correct. |'mjust
| ooki ng here at the pages, but that sounds right. Yes, it's
pages 6 and 7.

THE COURT: (Okay. So in that case, would you like to
make any argunent on the prelimnary injunction in addition to
what, of course, has been filed in your briefing?

MR, MARTENS: Yes, Your Honor. | would. Thank you.

And |'d also like to, first of all, thank the Court for
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accommodati ng my schedul e issue. | apologize if that caused any
i nconveni ence, and | greatly appreciate the Court accommodati ng
that neeting that | could not nove.

THE COURT: No problem

MR. MARTENS: Thank you. Turning to the issues
raised, in particular, inthe Cty's filing last night, 1'd Iike
to start first with the claim which seens to have been repeated

several times, that the Gty was denied an opportunity to

respond before the TRO was issued. | believe that argunent is
basel ess.
As an initial matter, | wote to the mayor on the norning of

Thursday, April 9th, explaining our concerns and inviting their
response. And while | recognize that the nmayor is busy with a
nunber of matters these days, |'msure, ultimately, this was

al so an inportant nmatter to nmy client, and we transmtted the
letter by e-nail to nake sure it would be received pronptly, and
there was no response.

After filing our papers, then, on Friday, on the afternoon
of Friday, we reached out to and ultimtely nmade contact with
counsel for both the mayor and opposing counsel. W weren't
required to do that, but we did so in good faith, and, again,
the mayor's counsel chose not to nmake a filing in response.

| asserted several tinmes that they reached out to the Court.
| don't know how they did that, but they didn't do it through

the appropriate manner, which is to file a witing on the
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el ectronic filing system either ask for a hearing or to nake a
witten subm ssion.

So I just want the record to be clear that while the claim
has been made several tines that the mayor and the Gty were
deni ed an opportunity to respond before the TRO, | don't believe
that's correct.

Turning to the nerits of the constitutional clainms here, |'m
still somewhat unclear, after reading the defendant's brief, as
to exactly what their position is with regard to enforcenent.

They al |l eged a nunber of things or assert a nunber of things
in their filing last night, including that the March 19th order
by the governor prohibits face -- faith-based gatherings, mnass
gatherings. They assert that the mayor has the authority to
enforce that order. They assert that the mayor can do so
through crimnal citations. They acknow edge that they, through
t he police departnent, have been issuing notices of violations
for that order, and those notices, which were attached to their
papers, nake statenents threatening potential enforcenent
action.

The mayor publically stated that people who attend drive-in
church services would be in violation of the March 19th order by
t he governor, which, as a matter of law, is punishable as a
m sdenmeanor. And the mayor has -- and they have al so asserted
in their brief that the mayor has the authority to enforce the

March 19th order nore stringently.
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At the same tine, despite asserting that they have all these
powers to make crimnal enforcenent, they claimthat there's
nothing to enjoin, but, notably, what they never say is that
despite that |egal backdrop, that nmy client has the right to
function and offer drive-in church services. They never
actually say that. Instead, they continue to nmake assertions
about their authority to inpose crimnal penalties and offer the
cold confort that they sinply haven't done so yet.

We think that that is -- that is an actionabl e case
appropri ately enjoined, and the governor -- and the mayor's
statenents over and over that church is not allowed and citing
that -- and saying that the -- such drive-in church services
woul d be in violation of the governor's order, which is --
carries a crimnal punishnent, posed a real threat to nmy client
t hat he was concerned about and remai ns concerned about, and
that -- and the may -- and the defendant's brief does nothing to
cal mthose concerns. In fact, if anything, continues to assert
the authority to inpose crimnal punishnent.

So in that instance, we believe that this issue is rightly
before the Court, is even nore so nowin light of the assertions
that the mayor nakes about his authority to inpose crimnal
puni shnent, and we believe that the TRO was properly before of
this Court, and an injunction request is also like -- properly
before this Court.

In response to the constitutional clains that we have nade,
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i ncluding freedomof religion, free exercise clause, right to
assenble, in state constitutional clains, under Kentucky's
literal RFRA statute, the only response that | understand that
the city to be naking in response is that the police power of
the state to protect the public health, safety, and welfare
trunps constitutional rights.

It was, frankly, a sonmewhat extraordinary statenent that
they nmake. |In particular, on pages | believe it's 11 and 12 of
their brief where they recite the state's police power, which
don't believe anyone disputes that states have police power |ong
recogni zed, but if you' d like on page 10 -- or excuse ne. Page
11 of their brief, they include the sentence that says that it's
al ways been understood that all, quote, end quote, rights which
i nvol ve conduct are subject to limtations by the essenti al
police neasures which protect public health, safety, and
wel fare

Wth all due respect to the Gty, Your Honor, that is
exactly backwards. The public -- the police power of the state
to protect public health, safety, and welfare is subject to
constitutional rights. Constitutional rights are not subject to
the police power of the state, and | think that that, frankly,
frightening statenent by the Cty reflects that they do not
understand the |l egal structure here.

They don't argue any narrow tailoring or particular

necessity with regard to this unique gathering, where -- where
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this church's gathering consists of the CDC guidelines. They're
essentially asserting a bl anket right by invoking public health,
safety, and welfare to override constitutional rights.

| think that -- and that is a troubling argunent. No one
here is contesting that COVID- 19 is a serious disease. Nobody
here is contesting the governnment officials have powers under
the police power to address the threat of a disease, but a claim
like that that the mayor is nmaking, which is that rights yield,
wi t hout apparent limtation to governmental authority is
shocking, and, with all due respect, is not the |aw.

Utimately, the mayor's and the City's brief does nothing to
address our argunent that their reading and threatened
enforcenent of the March 19th order is discrimnatory, and that
is ultimtely our primary concern with regard to our religious
freedom ar gunent .

That they have -- it is not a |law that the order, the
governor's order, and the threatened enforcenment of it is not
neutral, it is not evenly applied, but it was particularly
singling out the church here and church gatheri ngs of
enforcenent, which is what gave rise to our concern. The
mayor's statenment that there will be no church, and that church
won't be all owed.

|'d also like to just briefly address the photos that
they' ve attached to their brief. First of all, there's no

aut henti cati on of those photos, in terns of when they were taken
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or by whomthey were taken or where they were taken. That said,
| think the nost rel evant evidence here is what occurred

yest erday, and what -- or excuse ne. Sunday, two days ago, and
what those -- what they have not offered, to nmy know edge, is
any evidence of what happened this past Sunday.

But we have offered into evidence the declaration of the
pastor showi ng that he was carefully instructing his
congregation to follow the CDC guidelines here. He is very
concerned about the health and safety of his congregation and is
commtted to foll ow ng the CDC gui deli nes.

To the extent that the Court considers the photos conpetent
evidence, and | don't believe they're properly in the record,

t hey show nothing of the sort that the defendant's claim ng.
Nanel y, violations of social distancing. The fact that there's
phot os of people in proximty to one another is not a violation
of social distancing guidelines.

There's no discussion in there, and there's no evidence
before the Court as to whether those individuals are famly
menbers who woul d properly be in close proximty to one anot her
whet her at a church service or at hone.

They show people standing in a truck bed, because particul ar
peopl e attending had a truck, but, again, there's no evidence
that those folks are not famly nmenbers. There's no indication
that they're doing anything inproper. They're watching a church

servi ce.
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Adm ttedly, sone of -- some of the participants raised their
hand and worshi pped during those services, but, again, there's
no evidence tho those fol ks were maki ng contact or touching one
another. Wile one of the photos reflects a collection plate
bei ng passed, that's a necessary part of worship for many
congregations, and, as you see, the participant in it was not
maki ng physical contact with people, was wearing a mask and was
wearing gloves. So we don't believe that those photos show any
evi dence of violation, to the extent that they're even properly

in the record.

And, again, | think the evidence of the pastor instructing
his congregation to follow the CDC guidelines was -- is
conmpelling, in terms of his commtnment to followthis -- this

Court's TRO and abide by the guidelines. And while -- while
they net on Sunday in a mass gathering, they did so, we believe,
in a manner that was safe and does not present a conpelling
government interest to override the ability of the church to
wor shi p.

So with that, we ask that the Court would deny the
defendant's notion to dissolve the TRO and enter a prelimnary
i njunction.

THE COURT: Thanks, M. Martens.
MR, MARTENS: Thank you.
THE COURT: A nunber of questions. [|'Il begin with

the photos that you nentioned. And I take the point that
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they' re not necessarily -- they' re not authenticated.

The photo of the collection basket being wal ked around from
car to car, you know, in that photo, the person collecting the
nmoney is clearly within six feet of the person giving the noney.

| understood you to say that collecting noney is a part of
the worship service. Even if that's the case, it's not clear to
me that there is not another way to collect noney that woul dn't
i nvol ve passing the basket where people are within six feet of
each other. You know, Venno, PayPal, an online option, mailing
in checks.

So | think your point about nost of these other pictures,
and | al so take your point about the collection bas -- | nean
about how maybe this past Sunday, even nore precautions were
taken than in earlier weeks, | think, probably, it's the case
that all of us are taking nore precautions today than we took
several weeks ago. But could you respond to, | guess, ny
concern about, you know, was there a safer way to coll ect
donati ons?

MR. MARTENS: Absolutely, Your Honor. |'d be happy to
respond to that. So |I think the Court makes an inportant point,
which is that | think we're all facing extraordinary tinmes and
attenpting, in good faith, to understand how to best protect
oursel ves and our communities in these evol ving circunstances.

And so | don't know about you, but for nme, three weeks ago

feels like a lifetinme ago, and a lot's changed in that time, and
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to the -- what | understand is that these photos were -- that
this photo -- that they -- let ne say this: Wat | understand
is that the collection of noney through a basket was sonet hi ng
that the church did a nunber of weeks ago.

Qovi ously, tines have evol ved since then, and ny

understanding is that the church has made a -- has taken
addi tional precautions. Including | don't believe that they
coll ected noney by a basket yesterday -- or excuse ne. On

Sunday. They have shortened their services, and they have
precl uded people fromusing the restroomfacilities at the
bui | di ng, because they don't want people out and wal ki ng ar ound.
So | think the Court's point is well taken that as the
situation has evol ved, the church has | earned, just as the rest
of us have | earned;, on -- of what precautions are necessary, and
what activities are advisable. And so | don't think that the
church woul d obj ect, because they didn't this past Sunday,
collect nmoney in this manner, I'msure that they are willing to
consi der other alternatives that would satisfy the Gty's and/or
the Court's concerns.

THE COURT: Let's talk a little bit nore about the CDC
gui delines. The pastor submtted an affidavit | think just
today of a statenent he nmade at the begi nning of Sunday's
service. The statenent begins by saying, "On Fire Christian
Church is fully commtted to conplying wwth the CDC s gui del i nes

inall that we do."
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You al so submitted CDC guidelines that refer to different
regimes of precaution. There is a certain regine that would
apply when there's no community transm ssion, an el evated regine
when there's mnimal to noderate community transm ssion, and
then a third nore severe regine that would apply when there is
substantial community transm ssion.

Do you have an opi nion on which or does your client have an
opi ni on on which of those three reginmes applies to Jefferson
County, Kentucky, right now?

MR. MARTENS: So | don't think I have an opinion on
that. | can tell the Court what the City is do -- excuse ne.
What the church is doing in and effort to observe CDC
gui del i nes, because as we understand it, all of the CDC
gui del i nes are recogni zed a practicability aspect to them which
is that they're not hard-and-fast rules. That they're
guidelines to -- but recogni zing they have to be fl exible.

And just as the Court pointed out in the TRO opinion, there
are -- there's closer contact, for exanple, when people go to
drive-through wi ndows or check out in grocery stores. [It's not
arigidrule.

Even t hough we're supposed to maintain social distancing in
stores, there are nonents when people will conme within six feet,
but the goal, | believe, and the church is trying to abi de by,
is that people maintain -- stay six feet apart, stay in their

cars, keep their windows |largely rolled up, not be wandering
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around in the parking |lot, not be going over to use the
restroons, and that the only person who should be outside is
sonebody, maybe, who's necessary for security, and that the
pastor on the stage by hinself. So --

THE COURT: Let nme interrupt -- let nme interrupt, and
just if we are in aregine of mninmal to noderate conmunity
transm ssion, which is, you know, | think it's hard to say we're
not at least in that regine, and I, you know --

MR MARTENS: Uh- huh.

THE COURT: -- expect the Gty would say we're in
substantial community transm ssion regi ne, but even under the
mninmal to noderate conmunity transm ssion reginme, under the CDC
gui del i nes, the guidelines say that religious organi zations
shoul d cancel or postpone in-person gatherings or nove to
smal |l er groupings. It also says they should foll ow directions
of state and local authorities.

In either of the guidelines that -- what you filed today, do
you think that On Fire is conplying with the guideline that says
cancel or postpone or nove to smaller groupings?

MR MARTENS: So if the -- | think it depends on how
one reads that. In other words, | think that there is a fair
argunent that it is smaller groupings, in the sense that you
don't have all nenbers of the church in one | arge room where one
person coughs, and, you know, soneone three pews away coul d be

infected. | do think that what the church is trying to achieve
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here is smaller groupings. That famly nenbers are staying
wWthin their cars, in their confined space. So to the extent
that there's an enclosure, people are enclosed in their cars
separated from ot hers.

So | do believe that that's an attenpt to achi eve small er
groupi ngs, neani ng not having a | arge groupi ng of people in one
confi ned space.

THE COURT: Ckay. Then | do think that's hel pful.
Thank you for answering the question in trying to figure out
whet her the church is conplying with the CDC guidelines. The
guidelines -- well, the guidelines that you filed today, are
they still in effect? | nean, this is such a fluid situation
and, you know, | nean, | think that's part of your point, but
are the -- | guess that's nmy question. Are the guidelines you
filed, are they still in effect?

MR. MARTENS: So | don't -- unfortunately, | don't
know the answer to that. Wat | -- the reason | filed them was
because they were the ones cited, | believe, by the Cty and the
mayor in their papers, and so | wanted the Court to have them
readily accessi bl e.

Wiet her there -- as far as | know, | didn't see -- | nean,
when | | ooked -- when we | ooked on the website, we didn't see
anyt hi ng supersedi ng those, but | also recognized that there is,
in all the guidelines that CDC has put out over tine has

reconmended to keep up to date, but | haven't seen anything
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super sedi ng those, though | recogni ze they're phrased as
interim

THE COURT: Well, and I'Il ask the City. It's not a
trick question to you or to them

MR. MARTENS: Yeah. Under st ood.

THE COURT: It's a fluid situation. At |east one nore
guestion on the guidelines and the precautions. |[Is your client
doi ng anything to di scourage people fromdriving out of -- from
out of state in order to cone to their worship service?

MR. MARTENS: So | don't know the answer to that.
don't know whet her they have nenbers, for exanple, from southern
Indiana. | could certainly inquire about that, perhaps while
the Court is speaking with other counsel, but | don't know
whet her -- whether that's the case. | know they tried to
di scourage people fromcomng in not in autonobiles, |ike on
bi cycles or things like that, but I don't know whether they
have -- whether there's an issue with out-of-state attendance.

THE COURT: | guess anot her question is why not --
would it be feasible for themto put their windows all the way
up? | don't -- | guess I'mnot clear on how they're |istening
to the service, if it's via radio or Bluetooth or if there is
sone big, |oud speaker that you woul d need the w ndow down for.
It, obviously, would be different if we were in July, and it was
100 degrees outside or sonmething, but is there a reason not to

put the windows all the way up?
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MR MARTENS: So | don't believe that it's over radio.
| believe that it is |oud speaker, though | can confirmthat,
and | think that is the reason that they're doing that, just to
be able to hear.

THE COURT: (Okay. Let ne turnto the lawa little bit
as opposed to the facts of the case. Assune that Louisville
Pol i ce see nmenbers of On Fire not social distancing at a
drive-in service. Do you think, at that point, it would be
within the mayor's power to ban the service?

MR MARTENS: So | don't think -- so | think that
that's a nuance question. | think that the approach that the
mayor can't take is targeting of religion. So what we've seen
with regard to other events, as evidenced by what they put in
the record on the notice is that their approach wasn't to ban
t hi ngs where people -- shut down stores where people aren't
violating but to encourage. And so | think what | would say is
that | believe there is an obligation of neutral treatnent.

| read just in the paper that -- the Louisville paper this
weekend in, | believe, a section called Butchertown, there was a
parade of people in town, and | haven't heard any response to
t hat .

So I think that the question there is nuance only in the
sense that | don't believe that the mayor can take a
di scrimnatory approach against religion that does not apply --

THE COURT: Let's assune -- M. Martens, let's assune
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neutrality. Let's assunme that there was no specific targeting
of church services. Maybe if a nei ghbor observed that there is
not social distancing going on and called 311. You know,

assune -- assune the nost -- assune the nost neutral of
policies, but at the end of the day, there is a police officer
who observes, you know, inactions of social distancing at one of
t hese services. At that point, you know, do you believe that

t he mayor has the power to ban the service going forward?

MR. MARTENS: | think that in that instance, the mayor
woul d have the authority through the police departnent to
address the particular -- the particular person who was not
following the obligation to social distance, but I don't believe
that a single instance of social distancing by one participant
woul d be enough to negate ny client's rights.

| woul d have concerns about that situation about one --
anot her person's violation being attributed as enough to
infringe ny client's right to religious liberty. So | think
that the mayor could -- through the police departnent, could
take action with regard to a particular violator, but | don't
think that it is a-- that is a narrowy-tailored -- | don't
believe that shutting down the entire church service would
satisfy the definition of narrow tail oring.

THE COURT: Okay. Neither do I. Let's talk about
Jacobson v. Massachusetts. Under Jacobson, the rules of the

road, when it cones to constitutional law, are not entirely




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DRAFT - 3:20-Cv-264 ON FIRE V. FISCHER, ET AL - ORAL ARGUMENTS 4- 14- 202019

inflexible in the tinme of a national energency, in the tinme of a
pandem c. O course, as you read in my TRO opinion, that
doesn't mean that the constitutional rights cease to exist.

Can you tell nme what you think the rule is that cones out of
Jacobson, and maybe, specifically, what you think the interplay
i s between Jacobson and the free exercise clause?

MR. MARTENS: Yeah. So | think that the Court rightly
noted that the constitution is not a suicide pact, and ny client
is not asking for it to be. | think that the synthesis of the
cases is that, at the end of the day, that there is, you know, a
strict scrutiny analysis.

W're not asking -- this is not a case, for exanple, where
we're asking to all have 100 people sitting in a, you know, tiny
room \What we're arguing is sort of two of positions. One is
the neutrality point, which |I've already nade, and the other is
that there needs to be a conpelling interest which we are not
contesting here, and narrow tailoring. And I think our concern
here is that the Governnent is taking the approach of a neat
cl eaver when a scal pel would do. And --

THE COURT: M. Martens, ask that you just outline
strict scrutiny, conpelling interest, narrow tailoring. Wen
the Governnent is being not neutral between religious parties
and nonreligious parties, that is a test that applies even
asking -- that's a test that always appli es.

And so nmy question for you is: Do you think that an
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epidem c |ike COVID 19 changes your client's free exercise
rights at all? 1Is ny analysis -- is the Court's analysis any
different in the context of the pandemi c than it would be a
normal tine?

MR. MARTENS: So | think the answer to that is, in one
sense, yes, and, in one sense, no. Certainly, the presence of a
pandem c creates a serious issue that the Governnment is right to
address and needs to address. Wiat | don't think that nmeans is
that it nmeans set aside our constitutional rights, and that they
evaporate, and | fear that that's the argunment that the city is
maki ng here.

THE COURT: M _question is you say they don't
evaporate, and, as you can tell fromny TRO opinion, | agree.
My question for you is: Yes, they don't evaporate. How nmuch of
themare left?

MR - MARTENS: | believe that -- well, | think that
the -- that the -- that the -- that there's a tailoring
required, | guess that's the point I'mmaking, is that as the
i nterest of the governnent increases, and the inability to draw
lines increases in a fact-specific scenario, you know, the
Gover nment woul d have nore | eeway.

| don't think we're not arguing for an inflexible rule here.

W recogni ze that sone situations are nore difficult than
others. Sone situations are nore dire than others, but that

there has to be an effort at tailoring, and that's what we don't




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DRAFT - 3:20-Cv-264 ON FIRE V. FISCHER, ET AL - ORAL ARGUMENTS 4- 14- 202021

see here is any effort of tailoring.

And so | think that the seriousness of the risk posed
certainly matters. |In the absence of other alternatives, it
certainly matters, and circunstances, as the Court observed, can
change. This is a fluid situation. But what we -- but what we
don't have here is the Governnent meking the argunent generally
t hat people can't conme in contact with one another for any
ci rcunst ances.

The Governnent's recogni zed that that is a necessary reality
for things |ike, as the Court pointed out, |iquor stores or
veterinarians or |aundromats or dry cleaners or shopping malls,
a whol e host of things that the Government has recogni zed.

And so we mght be in a different situation if the
Governnment said it's sinply inpossible, given the state of the
worl d, that people | eave their house for any reason, but that's
not where we're at, thankfully. And so | think the concern is
is that the Governnent is then not tailoring its rules to
accommodat e churches, but it is sinply taking an easier route
and saying just close themdown. So | think that's the problem
So it's certainly facts and circunstances specific. W're not
argui ng ot herw se.

THE COURT: Okay. |If the Governnment stands up at this
hearing in a few m nutes and says, you know, we, the CGovernnent,
believe there really was no ban against drive-in services, and

we, the Governnent, acknow edge that the Court disagrees. W,
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t he Governnent, acknow edge the Court concluded that the mayor's
statenents had created an official policy banning drive-in
church services, but going forward, we, the Governnent, assert
clearly, unequivocally, there is absolutely no ban on drive-in
church servi ces.

" mnot saying they'|ll say that, | doubt that they' Il say
that, but if they say that, in that instance, do you still need
a prelimmnary injunction?

MR. MARTENS: So if they -- if they say not only that
there is no ban, that they prom se that there is no -- that they
wi Il comunicate to the police officers that there is no ban,
and that they can guarantee that no direction will be given
going forward to enforce a ban, that m ght be a different
si tuation.

But in that situation, I'munclear why they filed the brief
they did, and | think nmy client, absent sone very strong
confirmations that they will -- that there is no ban, and that
t hey woul d conmuni cate as nuch to the police departnent and
enforce that anmong their police officers, which I think, if
anything, we've seen a racheting up on in Kentucky over the |ast
few days, but | can't say that there's no -- that there's no
representation that they could nmake that m ght not obviate the
situati on.

But |I feel like that my concern is that they sort of

inflamed it with their brief, which asserts their authority to
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do this. To inpose the ban. So | guess the answer is it
depends. It depends what they said, and how firmy they said
it, and I'd be curious why they woul d oppose a prelimnary

injunction if they were really commtted to that.

THE COURT: (Ckay. I'mgoing to turn to the Governnent
now. 1'll give you the chance at the end to reply to anything
they say, and then I'lIl give themthe chance to reply to
anything el se that you say. | never m nd hearing nore from any

attorney at a hearing who feels Iike he or she has sonething to
say. So thank you, M. Martens.

MR. MARTENS: Thank you, Your Honor.

MR. CARROLL: Your Honor.

THE COURT:  Yes.

MR, CARROLL: Your Honor, this is John Carroll on
behal f of Metro. The first thing | wanted to do is to say we,
bei ng Jeff Mosl ey, had tel ephone contact on Friday of |ast week
wi th Brooken Smith, of one of plaintiff's counsel, indicating
that we woul d respond.

Wth respect to the photographs, I'mnot sure if | really
understand the plaintiff's position. W, obviously, had a
coupl e days to respond in this matter. Those photographs are
taken fromthe Courier-Journal's website. | believe at |east a
nunmber of those photographs actually give a description with
respect to when they nay have been taken. They are on prior

days. These drive-by or drive-in services, | believe, have only
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been present since the mddle of March.

|"mnot sure if the plaintiffs are taking the position that
t hey sonehow are contesting that these photos are accurate. |If
that's the case, then certainly, Your Honor, if we're not
all oned to have these photographs considered, then we'll be
happy to get an affidavit together. And, in fact, one of the
photos actually, | believe, shows the pastor of this church
actually touching his elbowto a person in the car.

There are certainly photographs that show a nunber of
i ndividuals out in the open away fromcars. There are
phot ogr aphs showi ng people. in open truck beds. So, certainly,
that particul ar evidence, Your Honor, if they are actually
contesting these photos that they're -- then we would |ike an
opportunity to submt an affidavit to show that they, in fact,
are authentic. Certainly, they're on a public website, in terns
of fromthe Courier-Journal, and if we need to do so, we'll be
happy to submt an affidavit.

In addition, Your Honor, we do believe that the mayor in
this case, pursuant to his energency powers as contai ned, anong
other authorities, KRS 39A. 100(2) certainly has the right and is
entitled to exercise and take reasonabl e neasures to protect the
safety, health, and welfare and to save |ives.

Certainly, all of this goes back to the governor's order, |
believe it's a March 19th of 2020, and it's our position that

t he mayor should be allowed to take actions that are necessary
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in respect to that.

Now, in this particular instance, actually, as we submtted
in the affidavit from Chief of Police Conrad, he actually
i ndi cates that there have been no crimnal actions taken agai nst
anyone, except for one crimnal trespass matter which had to do
with an area which was closed to the public, and this person
continued to try to get into that area.

So froma respect of had there been threatening actions, |
don't believe the mayor has done anything other than, in his
talk that he was giving on this particular day, he was show ng
hi s conpassion, his reasonabl eness. He was trying to certainly
tell people that the safest way is to stay away and to have
proper social distancing, and that was his intent.

No actions have been taken with respect to this particular
church, the plaintiff in this matter, despite the fact that on
nore than one occasion, | believe, Your Honor, certainly, there
have been instances of the violation of social distancing in the
gui del i nes and the governor's order, and | think that's what
t hese phot ographs show.

And, again, in the affidavit that was submtted initially to
the Court by Pastor Salvo, if you read that, you woul d think,
and | think the Court think that, that, in fact, this church was
conpletely conplying with the guidelines when, in fact, the
practices show t hey have not.

So, Your Honor, those are sone comments that, certainly, if
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they are actually -- if the plaintiffs are actually contesting
authenticity of these photos, | believe that we should be given
a couple days in order to get an affidavit froma person from
the Courier-Journal to provide that information

The Court earlier asked what was our position with respect
to the Jacobson case, and | believe the Jacobson case, the main
point is that the Supreme Court of the United States, and that's
good law still, basically said in that case under the pressure
of great danger, constitutional rights may be reasonably
restricted as the safety of the general public may denmand.

The Suprene Court of the United States also said in another
ol der case, Prince vs. Massachusetts, 321 US 158 in 1944, the
Court stated the right to practice religious freely -- religion
freely does not include liberty to expose the comunity to
conmuni cabl e di sease.

And | believe that the Prince case as well as what the Court
cited, the Court cited a recent Fifth Grcuit case here in 2020,
whi ch, again, goes back, and it actually cites both Jacobson,
and it cites the Prince case as well as sonme other cases. |
believe all those cases indicate that, in fact, the state and
the mayor have the right, in a situation such as this, in which
there is a pandem c, to take reasonabl e neasures and to enforce
t hose neasures if need be.

So are we saying that that's what we were going to do?

Certainly, | believe that we have the right under the
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constitution, under the Suprene Court casel aw, under the
statutes of Kentucky, including KRS 39A 100, to take such
measures if they -- if they're warranted.

And, again, in this instance, and sonething that | certainly
di sagree with plaintiff's counsel, the mayor in this situation,
in his duties, and he has a duty to enforce the statutes of
Kent ucky, he was bei ng very conpassionate. Certainly, the
mayor, in fact, has a wife who, unfortunately, in the recent
weeks, in fact, contacted this disease, and that's why he was
gi ving these tal ks.

But to say that he is out threatening folks left and right |
don't think is correct. | think if you | ook at the entire body
of what he said on that date as well as his other discussions
that he's had, his nain concern is of a conpassionate,
reasonabl e | eader, and that is that he wants to save |lives, and
that he believes, just like the United States Governnent has
i ndicated, that the best way to do that is to keep proper social
di st anci ng.

And in this instance, this particular instance, nothing was
ever taken in regard to an action against the church, but, in
fact, there is indication that the church, on nmultiple
occasi ons, whether they desired it or not, they had a nunber of
peopl e who were not conplying with COVID-19, they were not
properly -- properly social distancing, and those are matters

whi ch | think should be properly considered.
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Qur position in this matter is that the mayor does have
certain powers as given to himunder the statutes of Kentucky,
and that he has a duty to, in fact, enforce the law if need be,
and, again, that there are police powers, and we've cited those
in our briefs, that would give themthe right to do that, but in
this instance, none of that was done. None of it was
actually -- no action was actually taken, and, in fact, in no
instance since this matter has started have -- has the Metro
Governnment actually arrested people for violations.

So in that, Your Honor, it"s our position that the radio
broadcast or the Internet broadcast was not an order. [It's just
an oral rhetoric. And that the order that should be | ooked at
here is certainly the March 19, 2020, proclanmation by the
governor as well as | think there's been sone ot her
procl amati ons that have subsequently been put out by the
gover nor of Kentucky.

THE COURT: (Ckay. M. Carroll, let's start with sone
of the procedural matters. |It's been represented that either
the mayor's office or his attorneys twice tried to reach the
Court on Friday.

MR. CARROLL: No, not the Court, Your Honor. Not the
Court. Tried to reach plaintiff's counsel

THE COURT: GOh, okay.

MR. CARROLL: Yes, sir, and that's -- | indicated that

Jeff Mosley, who is the general counsel for Metro, actually
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spoke to Brooken Smith on | believe it's Friday afternoon.

Brooken Smth is one of the plaintiff's counsel. So no, Your
Honor. If that's what you understood, |I'msorry that I was not
cl ear.

THE COURT: It nmay not have been you who said it. It
was the mayor who said he attenpted twice to contact the Court.
So | guess you're saying that's incorrect?

MR. CARROLL: [|I'msaying what we tried to do is we
tried to contact and did contact plaintiff's counsel. M.
Mosley is actually here. He could tell the Court exactly what
transpired, but the point was you were going to respond.

THE COURT: M. Carroll, just, you know, in part,
because | want to, of course, nmake sure that if sonething
happened on the Court side, then that's sonething that | want to
be able to address going forward. Wen Mayor Geg Fischer said
he twice tried to contact the Court, is he correct?

MR. MOSLEY: Your Honor, this is Jeff -- Jeff Mosl ey.
" mnot aware of that. The sequence of events was | was
contacted late Friday by M. Smth. W had a conversation. He
sent nme the pleadings. | forwarded themto the county
attorney's office. W talked very briefly about the case, and,
you know, the thought was that Jefferson County and Louisville
Metro woul d have an opportunity to respond certainly before an
order was entered.

So we did not contact the Court, but that is the -- then |
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believe that the county attorney had contact with plaintiff's
counsel on Saturday, | believe, and so that's the facts of that
procedural situation.

THE COURT: Well, | appreciate the clarification very
much, M. Mosley, and this question can be to you or to M.
Carroll. Your briefing says that you intended to respond to the
notion for a tenporary restraining order. You didn't file
anything on the docket to notify the Court that you intended to
respond; is that correct?

MR CARROLL: That's correct, Your Honor. | cane in
Sat urday norning, after being contacted on Saturday norning,
and, certainly, | was very busy preparing a response, intended
toinitially respond on Saturday and file a witten pl eading,
but before | could actually conplete that pleading, we received
your order. So you're correct, Your Honor

THE COURT: Al right. Let's turnalittle bit toward
the question of what is the city's policy, and, actually, I
guess there's really two inportant questions. The first
guestion is what was the city's policy before the TRO And then
to the extent that the policy has changed, what is the city's
policy? And it may well be that it's your position that there
has been no change in the city's policy.

So | guess ny first question here is, going back to before

the TRO, did -- do you believe -- did Louisville believe that

drive-in church services were illegal under the governor's March
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19t h order?

MR, CARROLL: Let ne first say that certainly no steps
had been taken in any respect against drive-in services.
Certainly, it is ny understanding that Metro's position with
respect to actual in-church services were that they were not
proper, but no action had been taken agai nst anyone with respect
to drive-in services.

Certainly, you know, M. Msley nay be able to speak nore
definitively about that than | woul d.

MR. MOSLEY: Your Honor, Jeff Msley again to try to
answer your question. | believe that the policy for the Gty
with these evol ves day by day, because each event is different.

The, certainly, in-person congregate services we believe are
agai nst CGovernor Beshear's -- it's actually the cabinet for
famly health and service's order of March 19th, which the
Governor reiterated in his March 25th order. So in congregate
i n-person services we do believe are against the order and, |
guess, your title is illegal

The services as to the drive through, of course, we have the
i ssue where we believe that they are against the spirit of the
order, and, certainly, when the social distancing pieces to this
were violated, that's what gave us pause as to were they ill egal
or not.

But it's tough to give you a blanket policy statenent as

each of these situations and each of these events are different,
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but, certainly, in congregate, you know, people gather to
church, what's the traditional church that we would see, we do
bel i eve those are against -- or against the CHFS order that bans
mass gat heri ngs.

THE COURT: And | appreciate that, M. Carroll, M.
Mosl ey, but | guess I'mstill unclear about the answer to ny
guestion. You said that drive-in church services would be
inconsistent with the spirit of the governor's order, but you
didn't really say whether you think they are illegal. Do you
think they are illegal ?

MR. MOSLEY: |If you go by what the governor said --
the governor's order, it doesn't -- would seemto ban those
services. However, he did seemto indicate orally that those
services -- you know, in other words, they may be agai nst the
order, but if you' re going to do them do themthis way. So
that's ny understandi ng of the oral comentary on this issue.

So that's the gui dance that we have been going on, and our
ability totry to interpret and to act or not act on these
situations. So | understand it's a tough question, but those
are the facts we have.

THE COURT: kay. And | guess | really do not nean to
be difficult, but I do think that this case, you know, depends,
in part, on getting an answer to this question. You know, |
heard you to say that the text of the governor's order mnakes

drive-in church services illegal. | have heard you to say that
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t he governor's oral statenents cast sonme doubt on that.

O course, in your briefing, you nake a point of saying that
because the nmayor's statenents were not witten, that they
shouldn't be treated as |lawful orders. |'mnot sure | think
that's entirely right, but I"'mstill not clear.

If I were a citizen, and | called your office, and | said,
"I want to have a drive-in church service where everybody stays
six feet away, and they stay in their cars. |Is that illegal?"
What would you tell that citizen?

MR. MOSLEY: Your Honor, | don't know what | woul d

tell the citizen. | would tell the citizen to reviewthe
governor's order, and to -- and to, you know, interpret it as we
have.

THE COURT: Ckay.

MR, CARROLL: | also do think, Your Honor -- and this
is John Carroll. 1 do think under KRS 39A 100 that given the
fact that Louisville is a county in which is nuch nore densely
popul ated than nost, that, certainly, that the mayor have
addi ti onal powers on top of what the governor has said, but,
again, | don't think that's -- | think, in that respect, we're
really getting into sonething that is not before the Court. |
don't think that's -- | think we're getting into a rea
rightness question in that respect. And, again, | think --

THE COURT: Let nme ask you, M. Carroll or M. Msley.

Do you think there's anything a little bit frightening about the
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Governnent telling a citizen that your conduct m ght be ill egal
or it mght not?

MR. CARROLL: | think when you | ook at the mayor's
comments, and | think you have to | ook at themas a whol e, that
that was not his intention to frighten people, Your Honor.
think --

THE COURT: |I'mnot -- let nme interrupt. |'m not
tal ki ng about the mayor's statenent right now Wth respect,
" mtal king about your statenent. Your statenent seens to be,
and M. Mosley's, to the citizen who wants to participate in a
drive-in church service, maybe that's illegal, and maybe it's
not illegal.

MR. MOSLEY: Well, Your Honor, we would say it would

be, you know, against the order if it -- against the governor's
order if it doesn't follow the social -- the CDC guidelines. So
that's --

THE COURT: It does follow the CDC guidelines?

MR. MOSLEY: If you follow the CDC guidelines, we
haven't enforced it, so | wuld -- that would be reason to
believe that it is not illegal, and we are not going to enforce
it.

THE COURT: (Okay. So a drive-in church service where
each car is six feet away fromeach other, the w ndows are
rolled halfway up is not illegal, correct?

MR MOSLEY: Well, Your Honor, | don't have the CDC
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gui del i nes, but whatever the CDC guidelines state for those type
of gatherings, if they're followed, it's not illegal

THE COURT: (Okay. And so now | guess | do want to
turn to the mayor's statenents. |If the drive-in church service,
where the cars are six feet away from each other, is not
illegal, why did he say we are not allow ng churches to gather
in any kind of drive-through capacity?

MR. MOSLEY: Your Honor, the mayor is not a | awyer,
and the mayor was speaking to try to strongly di scourage these
servi ces.

THE COURT: So | wunderstand he's not a | awer, but |
guess one thing I worry about is that, you know, nost of the
public is not |awers either. And so when they hear a mayor,
who's the boss of the police chief, and they know that, you
know, there are about two million people in the country who are
in prison, and nost of themwere arrested by police officers who
work for the mayor, when they hear a mayor say we're not
all ow ng churches to gather in any kind of drive-through
capacity, you can understand why a nonl awer citizen would think
that that's the mayor announcing an official policy wth | aw
enf or cenent consequences, right?

MR, MOSLEY: Well, Your Honor, given the prior conduct
of this church and violations of social distancing, that
probably generated -- you know, was the basis for sonme of his

comments. He wanted to di scourage this type of conduct to slow
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t he spread of the disease.

THE COURT: Do you think it's appropriate for the
mayor to say sonmething is not allowed when it is allowed in
order to achieve a good result that he's hoping for?

MR. MOSLEY: Your Honor, it's not ny -- it's not for
me to say what is appropriate for the nayor to say.

THE COURT: Let's say that a drive-in church service
does viol ate sone kind of social distancing rule under the
governor's March 19th order. Wuld that be a m sdeneanor crine?

MR. CARROLL: If they violated it, would it be a

m sdenmeanor crinme? | guess. | think -- | nmean, certainly,
they -- you know, 100 years ago, they had case on this.
Your Honor, this is John Carroll. There was a case 100

years ago in Kentucky in which a church | eader was asked not to
have services during the pandem c that occurred in 1919. And,
ultimately, because he refused on nunerous occasions to conply
wi th what he was being ordered to do, ultimtely, he was

pr osecut ed.

Soina--in a particular situation, certainly, | believe
that, you know, if there -- if there are violations, and there
continue to be violations, that the mayor has powers in which he
could enforce the law, and I think that's what Kentucky statutes
say is that -- is that the power exists.

THE COURT: And going back to ny question, it would be

a m sdeneanor, correct?
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MR. CARROLL: Yes, Your Honor. | believe that
that's -- there's actually a statute that's on that, which is --
hol d on just one second, and |I'I|l get you that provision. Ckay.
There are, | think, a couple of statutes that tal k about it.

KRS 39A. 990, and 39B. 990 as well as KRS 212.715. Which KRS
212.715 actually states, "No person shall fail or refuse to
observe or obey a witten order of any board of health,
departnment of health, or health officer issued pursuant to
provi sions of |aw or regul ati ons adopted thereunder.™

THE COURT: And in your public health notice and
orders that you attached as an exhibit | think yesterday, a | ot
of these public health notice and orders include a sentence here
t hat says, "Continued violation could subject business to
closure and, if necessary, court proceedings may be initiated
for the enforcenent thereof."” Wuld those -- could those court
proceedi ngs include crimnal court proceedings?

MR. CARROLL: Well, for exanple, there is a statute
KRS 212.992, which is nore -- | don't know that it necessarily
is inprisonnment, but it certainly speaks about fines and
continuing violations, so it's alnost nore of a -- nore of a
contenpt-type situation, but --

THE COURT: And |I'm not asking about the distinction
bet ween fel oni es and m sdeneanors.

MR. CARROLL: Ckay.

THE COURT: |'mreally asking nore about the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DRAFT - 3:20-Cv-264 ON FIRE V. FISCHER, ET AL - ORAL ARGUMENTS 4- 14- 2020'?’8

di stinction between civil and crimnal. Wen one of these
public health notice and orders goes out, and it says conti nued
violation could subject said business to court proceedi ngs that
may be initiated for the enforcenent thereof, would those court
proceeding -- could those court proceedi ngs be crimnal?

MR. CARROLL: Your Honor, | think, certainly, it is
heavily fact dependent, but, in fact, you could, | believe, get
into a situation where it would be a degree of wanton
endangernment. It could be even sonething --

THE COURT: Crimnal. wanton endangernent ?

MR. CARROLL: Yes, or_ you could even have a situation
alnmost like in a battery and assault where people are touching.
I n other words, you know, | guess upon, you know, if you had the
right situation, you know, sonmebody who know ng they have
Coronavirus or sonmebody in their famly, and they're actually
touchi ng people, then -- or it could be sone type of possibly
di sorderly conduct.

The statute in Kentucky on disorderly conduct is an

extrenely broad statute as far as what it prohibits. That's --

you know, again, that's a class B -- unless it's changed, it's a
class B m sdeneanor. But, again, | think it's heavily fact
dependent. |'mnot sure that | would feel proper, you know, in

putting it to an exact circunstance, because it's heavily fact
dependent .

THE COURT: Let nme turn to one of the things that you
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mentioned in your responses yesterday. You said, "The Court
erred in describing Mayor Fischer's coments. The Court
described themas a threat. For the Court's know edge, the
pur pose of passing out the fliers was educational."

And you go on later to say, "The purpose of recording
license plates was to assist the health departnent with
potentially tracking individuals and their famlies who nay test
positive to the virus and then encourage and/or nandate themto

self-quarantine for 14 days so as to protect the public at

| arge. "
You know, | do think that there's a difference. To your
point earlier, | do think | agree with you-all that there is a

di fference between the nmayor is a clearly conpassi onate person

A person who, |'msure, deeply wants to save lives. Going on TV
or going on the Internet and pl eading with people, requesting of
peopl e that they not do sonething. That's different than the
mayor ordering themnot to do sonething or the mayor announci ng
that certain conduct is illegal.

Here you're tal ki ng about sending the police to check the
Iicense plates of people who go to a drive-in church service.
Then recording of those license plates and possibly requiring
them mandating themto self-quarantine for 14 days. You know,
you may think that that is an appropriate thing to do. Your
opposing party may think it's not an appropriate thing to do,

but I would think we could all agree that it's a threat.
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| f the mayor says sonething is illegal, and in order to
enforce it, we're going to record |license plates, and we m ght
mandat e t hat you self-quarantine for 14 days, because you went
to a church drive-in service, that seens an awful lot like a
threat, right?

MR. CARROLL: Judge, | believe that there's actually a
subsequent order by the governor that allows that, which is -- |
believe it's the April 10th, 2020, order with respect to taking
down of license plates, and it nentions sone other things. It's
not -- it's certainly not a part of the conplaint. The
conpl ai nt doesn't mention that particular order, but | believe
there is an order --

THE COURT: |I'mjust -- |I'mjust tal king about what
you wote in your response brief. Wuld you agree that when a
mayor announces that sonmething is illegal and says, "The police
are going to wite down your information if you do it, and they
m ght mandate that you self-quarantine for 14 days,"” is that --
that is a legal threat, right?

MR. CARROLL: Your Honor, | don't believe that it's
correct that licenses were recorded at drive-in first of all.
That --

THE COURT: |'m not asking about what -- |'m not
aski ng about what enforcenent actions were taken. [|'m asking
about what enforcenment actions the mayor said coul d be taken.

MR CARROLL: | don't believe he said that, Your
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Honor .

THE COURT: So --

MR. CARROLL: In terns of if you -- if we're speaking
about the radio broadcast, if that's what you're, in particular,
saying, | don't believe he -- | don't believe the comments with
respect to taking down of recorded license plates was part of
hi s broadcast. Now --

THE COURT: (Okay. Let ne ask -- let's try to --
because there's so nmuch law that I think, you know, plenty of
peopl e can di sagree about, let's at least try to figure out
where there is a consensus here about the facts.

| have a quote here fromthe mayor that's fromhis April 9th
daily COVID-19 briefing, and it was cited in ny tenporary
restraining order. 1t says, "If there are gatherings on
Sundays, Louisville Metro Police Departnent will be there on
Sunday handi ng out information detailing the health risks
involved." ay. So far, | would agree with you, that's not a
threat. "And | have asked LMPD to record license plates of al
vehicles in attendance."

Now, then that raises the question, well, why is the mayor
ordering his police officers to record |icense plates? You
answered that question in your response brief. You say, "The
pur pose of recording license plates was to assist the health
departnment with potentially tracking individuals and their

famlies who may test positive for the virus, and then to
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encourage and/or, and here's where | think the
| egal | y-enforceable threat cones in, mandate themto
sel f-quarantine for 14 days."
And so | guess ny first question is: Do you agree that the
mayor said, "W're going to send the police to record |icense

plates"? Let's start there.

MR. CARROLL: I'mnot sure -- if you're asking ne did
t he mayor say sonething, Judge, | don't nean to be
di srespectful, but, honestly, | can't tell you that | listen to

the mayor. So I'mnot sure | can answer that fully nyself,
SO --

THE COURT: Well, let nme ask you this way: |If the
mayor -- if I'"'mright, if the mayor said, quote, "I have asked
LMPD to record license plates of all vehicles in attendance,"”
then you would agree with nme that the mayor said he was telling
the police to record |icense plates, correct?

MR. CARROLL: Again, the statenent that we have in
the -- in our brief, the first thing is I"'mnot sure, if you
really read the thing in full context, that it doesn't have to
do with in congregate. Because that's ny understandi ng of what
was actually being done with respect to taking down of |icense
plates is that that's for actual church services thensel ves.

So I'mnot sure that it can be, you know, a single -- a
singl e passage can be said, well, really, he was speaki ng about

drive-through rather than in congregate. Because, in fact, what
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the mayor's -- | believe his intent as well as what, in fact,
practices that are being followed are for when there's

i n-congregate services, which is, in fact, happening here in
metro Louisville. There's a couple churches that actually have,
over the weekend, nmet in person.

Yes, license plates were, from ny understandi ng, were taken
down, and that's all based on, again, the governor did an Apri
10, 2020, order, which speaks specifically to that power for
police to be able to do that.

THE COURT: And your -- let nme not ask you about what
t he mayor said but just ask you about what you wote in your
brief. You said, "The purpose of recording |icense plates was,
anong other things, to nandate themto self-quarantine for 14
days.” That's -- do you renenber that part of your brief?

MR. MOSLEY: Your Honor, this is Jeff Msley. That
part of the brief I believe that you' re referring to, the
license plate issue is to -- is to help the health -- health
departnment. |[If one of the people froman in-congregate service
attracts the disease, then to be able to track them down easi er
and put theminto quarantine, the license plate allows us to
potentially save other people's |lives and the lives of their
fam |y.

So it's tracking device is what the license plate thing is,
and it was used in in-congregate services this weekend, of

whi ch, from ny understanding, there were two that occurred over
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the weekend. So that is the purpose of that. |If you don't have
t he di sease, then we, the city, are not putting you in
guarantine. |It's on people that have the di sease are required
to be in quarantine.

THE COURT: Okay. Your briefing refers to the
i ssuance of 16 notice orders for the cessation of violations,
and no crimnal citations, even though it's permssible
enforcenent under KRS 39A 180. One of those work orders was
with regard to On Fire. It's ---1 think I have nunber page 184,
maybe, of that docket entry.

And | know there were at | east 184 pages. It was a |ot of

docket. It was a lot of pages. | don't expect you to renenber

all of thembut if you want to take a second to try to find that

one.
MR. CARROLL: Judge, that's a conplaint. That's not
an order. Actually, there -- those are --
THE COURT: Can | just -- it says work order.
What's -- and what is a work order relative -- what's the

di fference between a work order and anot her order?

MR CARROLL: | think it's -- what it is is there
are -- of the ones that we attached, there is actually 16 of
t hem

THE COURT: Uh-huh. Right.

MR. CARROLL: Fifteen of themdo not have to do with
On Fire.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DRAFT - 3:20-Cv-264 ON FIRE V. FISCHER, ET AL - ORAL ARGUMENTS 4- 14- 202045

THE COURT: Right.

MR. CARROLL: | think -- which the one that is the
nost up to date of any of themis, and | think it's the
sixteenth one in order has to do with On Fire, which is in the
| ast couple of days, and essentially what it is, Your Honor, it
is anotice or it's a conplaint stating these things.

Not hi ng has been taken in respect to that, but nothing,
actually, in respect to, | think, any of these 16 have actually
ended up in what -- as you're saying, a crimnal matter, none of
t hem have mattered, have cone with that, but they're actually
notices that go to the departnent of public health and well ness
here in netro Louisville.

THE COURT: Okay.  And so | really amjust trying to
figure out what the docunent is.

MR. CARROLL: It was --

THE COURT: Looks like it was a work order created on
April 13th at 10:37 a.m, which was Monday. Does that nean that
t he conplaint was received on Monday at 10:37 a.m ?

MR. CARROLL: I'mtrying to get the exact page nunber,
but -- yeah. You're tal king about page 183. | believe it says,
Your Honor, if you look on the first page, which is page 183 on
your all's docket filings, it actually indicates that on Apri
the 7th of 2020, Louisville Metro Covernnent received,
essentially, a notice that there were -- to ensure physical

separation of enployees and custoners by at |east six feet
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having to do with that particular address at 18 -- that one is
on page 183. That one is actually -- no. That's Quter Loop.
So I'"'mtrying to -- I'mtrying to see if -- you're tal king about
the one that starts at page 1847

THE COURT: That's right.

MR. CARROLL: GCkay. Al right. Let nme see if |
can -- Jeff, you want to take a look at this for ne? It says it
actually -- is the date on it is, in fact, initiated, it says,
April 13th, 2020, and it says initiated by Mchael Bennett, and
it is -- and that one is for the address of On Fire at 5627 New
Cut Road.

And, again, it's no_action's been taken, and, actually,

there's an indication on there work order comments. And
received this one later than any of the rest of themthat | got.

It says April 13th, 2020, 10:37 a.m, work order created at

4-13-20, 10:37 a. m

So fromny understanding, all it is is it's just sonething
to -- basically, at that point in tinme, they're considering it.
That's all -- | nmean, it's just in the very early stages of

anyone ever nmaking any kind of comment about it.

THE COURT: You said they're considering it. \Wat
were they considering?

MR. CARROLL: Well, it is a-- it saysonit, it
says -- under the work order description, it says COVID On

Fire -- On Fire Christian Church, On Fire Christian Church on
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New Cut Road is still planning on holding services tonight for
good Friday and Sunday for Easter despite | ocal governnent
orders.

So it's certainly, fromny reading of this particul ar order,
and, again, what | was trying to be is be conplete. That's why
| put all 16 of them And, again, it's not saying any specific
violation. That's not what it's say -- that's not what this
particul ar one is.

MR. MOSLEY: Your Honor, this is Jeff Msley, and ny
understanding of that is that it was conplaint driven. The
conplaint came in, and they were starting to work it up.

THE COURT: COkay. And --

MR. MOSLEY: And, obviously --

THE COURT: -- |1'mconcerned that maybe they started
sone kind of enforcenent action after the TRO but --

MR. - CARROLL:  No.

MR MOSLEY: No, sir.

MR CARROLL: No, sir.

THE COURT: It does say that -- yeah. 1t |ooks like
maybe this canme in on Friday. |It's just that the work order
wasn't created until the next Monday. Does that sound right to
you-al | ?

MR. CARROLL: | believe that's correct. |In other
wor ds, and, obviously, what M. Msley is indicating is it was

in a very early stage to even have sonebody look into it at all
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And, again, this particular one does not -- all it nmentions is
that there may be a service on that weekend. It doesn't
really -- it doesn't spell out anything about a violation.

THE COURT: Let's nove on. You know, the plaintiffs
have said that if you nake clear that a drive-in church service
where cars are six feet apart fromeach other is not illegal,
and if that is conmunicated to the police, then this case may be
noot. You're free to not -- not say that, but | do think it
woul d be clarifying to know whet her that that is what you're
sayi ng.

MR CARROLL: Well, | think, first of all, what little
you gave in regard to those particular facts, | think there
woul d have to be a whole | ot nore | ooked at, because all you
have expressed is one factor, that is cars being six feet apart.

Qovi ously, when you have people, like in these photographs,
hangi ng through the top of the car, hangi ng on one anot her,
wi ndows nmuch -- actwually doors open with people getting out of
them there is a nunber of other facts, so it's heavily fact
dependent, and I'm not sure -- you know, you only mentioned one
little, small piece of it, but --

MR, MOSLEY: Judge -- Judge, this is Jeff Mosley. But
to your point. |If -- drive-through services, as long as they
abi de by the social distancing, we have said is not illegal. W
said that earlier, and we stand by that point. The key is the

soci al di stanci ng.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DRAFT - 3:20-Cv-264 ON FIRE V. FISCHER, ET AL - ORAL ARGUMENTS 4- 14- 202049

THE COURT: Ckay. Gve nme one nonent, please. Do
you-al | know anything about -- or do you -- | take it you don't
plan to present -- introduce any evidence with regard to what
happened at On Fire's service this past Sunday. Am| correct?

MR. CARROLL: Judge, |I'mnot aware of any particulars
with regard to the service, at this -- at this point in tine, as
to what happened on | ast Sunday. W' re talking about,
obviously, a day and a half ago. You know, and there is -- that
"' maware, for exanple, there are no photographs up yet, anyway,
fromthe Courier-Journal on their site as to the particulars on
t hat day, whether On Fire was doing a nmuch better job of social
di stanci ng or whether they, in fact, were doing the same thing
with respect to many violations. So |I'mnot aware of that,
Judge. |'mjust not.

THE COURT: =~ Okay. Let's, | guess, turn briefly, |
know this hearing has run for quite a while, but if this case is
not noot, then the notion for prelimnary injunction will depend
on the First Amendnent nerits and al so the Religious Freedom
Restoration Act nerits, and so | do want to ask you sone
guesti ons about those.

One of those questions is were there specific | ega
conclusions in the tenporary restraining order that you take
issue with? And if so, what were they? |'mnot asking about
t he di sputed question of whether -- when the mayor said we're

not allow ng drive-through church services, that |I'mnot talking
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about whether or not, when he said that, he was announci ng
policy or whether he was just making a request.

Assune that | am convinced that the mayor, before the TRQO
had announced a governnent policy of not allow ng drive-through
church services that he indicated woul d be enforceable. Beyond
that, which | know you disagree with, were there areas of the
First Amendnment anal ysis or the Religious Freedom Restoration
Act anal ysis that you di sagree with?

MR. CARROLL: Your Honor, in respect to your tenporary
restraining order, | nmean, | can certainly -- you know, there's
sonme paragraphs of it that 1 certainly am-- which | can agree
to in terns of paragraph 3 enjoins Louisville from enforcing,
attenpting to enforce, threatening to enforce, or otherw se
requiring conpliance with any prohibition on drive-in services
at On Fire. There are sone other ones. |'mnot --

THE COURT: \Well, let nme be nore specific. Let's walk
t hrough a couple of the |egal concl usions.

MR. CARROLL: Ckay.

THE COURT: There is a question of whether or not
gathering in a drive-through church service, the desire of the
plaintiffs to do that is a sincerely-held religious belief. Do
you agree it's a sincerely-held religious belief?

MR, CARROLL: | don't know that | could specul ate as
to -- certainly, | can take it that they have said that. |[|'m

not sure | can read their mnds to be able to say whether it's a
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sincerely-held religious belief. Certainly, | would hope so,
but I don't know that | can answer for them

THE COURT: What you do you think is the Court's test
for determ ning whether or not the plaintiffs have asserted a
sincerely-held religious belief?

MR. CARROLL: I'mnot sure we're challenging that
right, Your Honor.

THE COURT: Ckay.

MR CARROLL: | don't believe we are. | think I
under stand what you're saying, and | don't think we're
challenging -- we're not challenging the sincerity of their --
what they're saying froma theoretical standpoint.

THE COURT: Okay. And that really was ny question
and the reason I"'mtrying to -- I'mtrying to narrow the
di sputed | egal questions so that --

MR. - CARROLL: Froma standpoint of dol -- do I -- |
do believe that based on the prior -- on these photographs,

whi ch, again, | think are inportant, that the affidavit that was

provi ded by Pastor Salvo in which he, | believe, gave the
representation that they were conpletely conplying, |I don't know
that | can -- especially with given the fact that he appears to

be, in several of those photos, violating social distancing
hinmself, | don't think | can agree with that aspect, but froma
t heoretical standpoint, do |l -- | don't think we have a probl em

with what they're saying, that they are sincere in their
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bel i efs.

THE COURT: kay. And with regard to the question of
whet her a policy prohibiting that woul d be overincl usive, do you
think that a policy prohibiting drive-in church services that
wi || abide by CDC guidelines would be unconstitutionally
overi ncl usi ve?

MR. CARROLL: Judge, | think in order to do that,
first of all, you' d have to know a whole | ot nore about the
facts than just doing a broad statenent like that, and that's
where | have a problemwith it. | think it depends upon the --

THE COURT: \Whose burden was it --

MR. CARROLL: ~-- in every situation.

THE COURT: |I'msorry. Let nme -- |I've got to -- let
me ask ny question. Once a free exercise claimhas been raised,
and once strict scrutiny has been triggered, either because of a
government policy that is not neutral and not generally
appl i cabl e under Lukum Babal u or under the Kentucky's Religious
Freedom Restoration Act, which side has the burden of show ng

that the governnent regulation is not overinclusive?

MR. CARROLL: | believe in that context, it's the
Gover nnent .

THE COURT: kay. And so are you -- is the Governnent
argui ng that your -- that a ban on in-person drive-through

church services that respect CDC social distancing guidelines,

are you arguing that that would be not overincl usive?
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MR. CARROLL: | don't -- first of all, Judge, | think
in this particular context of this case, that woul d be answering
sonmething that's not right, first of all. | don't think it's
part of the controversy. So fromthat standpoint, | don't --
woul d certainly ask the Court not to go that far.

THE COURT: Okay. |I'mjust trying to figure out
whet her the policy that the mayor announced, as | think a
reasonabl e person woul d understand it, was overinclusive or not.
The tenporary restraining order concluded that it was. You nade
the point of saying that you wish you had a chance to respond.
Had you responded, the burden woul d have been on to you
denonstrate that the policy at issue was not overinclusive, and
this is your opportunity to make that argunent.

MR. CARROLL: Ckay. My argunent, first of all, Judge,
is, again, that particular radio broadcast is not an order.

It's not --

THE COURT: | understand that, but I'm saying --
assunme | disagree with you on that. Now, let's tal k about the
merits. Do you concede that that policy would be
unconstitutional overinclusive or would you like to nmake the

argunent that it's not overinclusive?

MR, CARROLL: | think, nunber one, it would be fact
dependent. So I don't -- | don't necessarily -- you know, if
you're going to -- if you're -- and, again, if you' re going to

| ook at his coments, you' d have to |look at themall, and |
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don't -- | don't necessarily think that's what he was sayi ng.

THE COURT: Your brief doesn't nention the Kentucky
Rel i gi ous Freedom Restoration Act. Wuld you |ike to nake an
argunment about the Kentucky freedomrestoration act?

MR. CARROLL: | believe that no matter what claim
you're looking at in the context of the conplaint, that, again,
they all go under the sanme framework, and that, again, all of
their clains essentially have to be | ooked at under Jacobson,
and that a community such as Metro has a right under health,
safety, and welfare, to enforce its police powers.

So | don't think it would make any difference whether we're
tal king about rights under the US constitution or whether we're
tal ki ng about sone kind of Kentucky statute, | don't think any
of them can be | ooked at differently froma standpoint of
they're all under the sanme franmeworKk.

THE COURT: Under Jacobson, it seens that during a
pandem ¢, Jacobson, at |east, could be read to suggest that
during a pandemc, the rules of the road with regard to
constitutional rights are not exactly as they would be in nornal
tines. | take that to be one of the points of your response,
and | take that to be what Jacobson says, and | take that to be
one of the things that ny tenporary restraining order discussed.

Your opponents in this case have suggested that your
interpretation of Jacobson is too broad, and they've suggested

that there's really no limting principle to your theory of
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what ever constitutional rights can be tossed out the w ndow
during a pandemc. And so I'd like to give you the opportunity
toreply to that, and if you have an articulable Iimting
principle, I1'd like to hear it.

MR. CARROLL: Judge, | don't agree wth what
plaintiff's counsel has indicated. | think our -- you know, if
you take it as a whole, our response articul ates our position,
and it cites several Suprenme Court cases, including Jacobson,
and it also goes into, you know, ~a discussion of clear and
present danger in sone of the other cases |ike Cantwell, and
then | have also cited, obviously, another Suprenme Court case
here today.

From a standpoint of, you know, is there a way to restrict
it, well, obviously, you know, Jacobson, for one, tal ks about
restricting the Governnent's powers, and by no neans are we
saying that the Government's powers are unlimted. That's not
what we expressed in our brief. That's not what we're going to
express today.

THE COURT: So what is the [imt? That's nmy question.

MR. CARROLL: Well, I don't know that you can sit
there and, you know, say that there's a black letter |aw exactly
that says it, but, you know, | nean, certainly Jacobson talks
about rights that may be reasonably restricted as the safety of
the general public may denand.

There is a discussion in Prince about limtation, and that
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religious freedomrights have to, in sone instances, give way to
police powers. So | don't know that there is -- you know, there
is actually -- certainly, there's discussion in Jacobson and
sonme of its progeny cases that there's even a dissent in the
case you cite out of the Fifth Grcuit in 2020, which, you know,
they want to interpret Jacobson a little differently than the
majority did.

There have been a couple other cases here recently in Apri
of 2020, one from |l ahoma, and one from Al abama. Again, and
they all had to do with abortion, and all three of those cases,
| believe, do, but I'"'mnot sure they look at it froma
standpoi nt of can we put a black letter hold on it. You have to
| ook at what's reasonable, and you have to | ook at each case
upon its own facts of it.

MR. MOSLEY: And, Your Honor, this is Jeff Mosley
again. | think it kind of goes back to, you know, the
di scussi on we had about the drive-through services and soci a
di stancing. You know, the limts, as long as social distancing
i s observed, you know, that is a line that we're willing to
abide by. |If social distancing is not observed, then that's a
[ine where we believe we can take action.
THE COURT: Okay. |Is there any -- or when it cones

time to decide the prelimnary injunction, one of the four
aspects of that that I'll have to consider is the question of

irreparable harm The Supreme Court has said that the | oss of
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First Amendnent freedons, even for limted periods of tine,
unquestionably constitutes irreparable injury.
| guess when it cones to the irreparable harm prong of the
four-part inquiry, where do you-all stand on that?
MR. CARROLL: In this case, Judge, there hasn't been
any irreparable harm That's the first thing I would say. |
nmean, there just absolutely has not been. There was no action

taken against this church at any tine. So | don't know how t hey

ever were -- how they ever suffered irreparable harm
THE COURT: | guess that's not really the inquiry. |
think it's a prospective forward-|ooking inquiry. |If the mayor

had a policy prohibiting drive-through church services, and I
under stand you' re now saying he doesn't. You' ve argued that he
never did, although |I've disagreed. |'ve noted that the mayor
has said, quote, "We're saying no drive throughs.” The nmayor
said, quote, "W are not allow ng," dot, dot, dot, "any kind of
drive through.™

The mayor has said, quote, "If you are a church or you are a

chur chgoi ng nmenber, and you do that,"” referring to a drive

t hrough, "you are in violation of the mandate fromthe
governor." The mayor has said, quote, "No in-person or
drive-through worship services." The mayor has said, quote, "W
are saying no. No church worshipping. No drive throughs.™

And | interpret that to be the nmayor announcing the policy

of the city that the mayor interprets the governor's March 19th
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order to prohibit drive throughs. And since the mayor -- since
t he police conm ssioner works for the mayor, | interpret that to
be a policy by the city that there was an official policy with
| aw enf orcenent consequences back behind it. | understand you
di sagree. |I'masking a different question

Assumi ng that it was a policy. The question is: Does
that -- would the absence of an injunction against that policy
cause the plaintiff irreparable harnf

The Suprene Court has said the |oss of First Amendnent
freedons unquestionably constitutes irreparable injury. And so
nmy question to you is: Do.you think that the absence of an
i njunction, assumng that the mayor's policy bans drive-ins,

woul d cause irreparabl e harnf

MR. CARROLL: |I'mnot sure exactly what your question
is, Your Honor. |I"msorry. Because, again, our disagreenment
is, nunber one, and | don't -- | don't nmean to be disrespectful

in any way, but | don't believe that everything that the mayor
said in a broadcast was in any way intended to be or is an
or der .

And if -- | mean, because it -- and, again, he is in many
con -- in his overall statenents in that, if you |look at themin
the whole, are, again, certainly to discourage having a drive
through, but | don't -- again, his actions, and the conplete
manner in which he's represented hinself in this matter is that

no action has been taken, actually, with respect to anything
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with respect to this plaintiff or any other drive-in service.

THE COURT: If the TRO had not existed on Easter
Sunday, woul d Louisville have -- is there any chance Louisville
woul d have taken down the license plates of the celebrants at On
Fire's drive in?

MR. MOSLEY: Your Honor, this is Jeff Msley. The
answer is no. W are -- the license plates were taken down in
t he congregate, you know, the nondrive-through gatherings.

THE COURT: So the people at On Fire would not have
faced any | egal consequences?

MR. MOSLEY: They didn't on Easter Sunday, no.

THE COURT: | know, but absent the TRO they woul d not
have faced any | egal consequences?

MR. MOSLEY: Judge, | can't predict the future. As I
said earlier about social distancing, you know, that's what
we' re concerned about. So as of Easter and before then, there
was nothing -- no action was taken. | can't -- | can't -- if
there's social distancing being violated in the future, | can't
tell you that action won't be taken, but that's the standard.

THE COURT: Okay. Anything else before | turn back to
the plaintiff?

MR CARROLL: No, Your Honor.

THE COURT: M. Martens, anything to add?

MR. MARTENS: Yes, briefly, Your Honor. | think that

two things. One, | think the last statenent by defense counsel
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exactly clainms the issue that there is, in fact, a |lot of
controversy here. That they cannot make any representations
that there won't be enforcenent action, and that's exactly ny
client's concern. And then we had a di scussion here of the
various crimnal |laws that m ght be violated, a discussion of a
case from Kentucky 100 years ago where there was a m sdeneanor
statute.

| think there is nore of -- nore than an anple risk here,
clear basis for nmy client to be concerned that there could be
conti nuing enforcenment action. Now, | hear themsay at tines
that, well, as long as there's social distancing, but the
concern | have is whether that there is a dual standard bei ng
appl i ed here.

Are they applying the sane standard to nmy client that they
are applying to the public at |arge? Because what's been
singled out here is not social distancing violations in the
| ocal grocery store parking ot or in the |ocal drive-through
[iquor line or any other nunber of |ocations around town. They
specifically singled out for this enhanced and vi gorous
enforcenent or observation churches, and that's ny concern.

But that is, itself, not sonething that could satisfy strict
scrutiny. That that discrimnatory treatnent, the targeting, as
we've called it, is not justified, does not satisfy a strict
scrutiny standard. There is no reason why soneone is nore

infectious in a church parking lot than in a Wal mart parking
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lot. And that's -- so ny concern is this heightened enforcenent
or this heightened vigor in their pursuit of church service
par ki ng -- church service gatherings.

| would also say that to go back to the Jacobson case that
the Court noted. Respectfully, nmy concern with the Gty is that
their interpretation of Jacobson is not just too broad but
frightening. That what that case recognizes is that, again, as
| said, that there is a recognition the Governnment has sone
degree of flexibility as the risk increases, but it's not
without limt, and the City is entirely unable to draw any
limts sinply invoking their police power.

But if you |l ook at Jacobson itself, on page 20 -- | believe
it's page 28, where the Court tal ks about the railroad conpany
versus Husen case, HU S-E-N, the Court there tal ked about a
situation where a state was preventing persons and ani mal s
suffering under contagious and infectious di seases from com ng
within its borders.

And what the Court said was those | aws went be -- quote,
went beyond the necessity of the case, and under the guise of
exerting a police power violated rights secured by the
constitution, end quote. And in that case, the Court said that
it had a duty to hold such laws invalid.

And that |anguage | think sounds very nuch like the strict
scrutiny test, the conpelling interest, and narrowy tail ored.

And what we haven't -- and we've cone forward now and nmade out
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our prima facie case that they've offered an overbroad ban on
drive-in church services wthout -- and the burden is on them
that, in a particular instance, to show that a particular action
is narrowmy tailored.

If it's one thing to say that they find a particul ar person
who is repeatedly and willfully violating the social distancing
gat her regul ations or guidelines, and they take action agai nst
t hat individual person, and they do so even candidly applying
the same rule in the grocery store parking lot, that m ght be a
very -- that m ght be a defensible approach, but that's not what
the they' re proposing here.

They're asking for -- they're saying we can't proni se that
we won't come in and take action undefining -- not even defining
what that action is. Wether it's action against the particul ar
person or against the church as a whole or against all the
congregation or the pastor. They're sinply saying we mght take
action in the future if there are sonme social distancing
guidelines in the church parking lot, and, apparently, with sone
vigor or we have concern that that's being i nposed with greater
vigor with regard to churches than with regard to society at
| ar ge.

The burden is on them if a particular situation arises, to
make out their case that they can take action, but we believe we
put forward a prima facie case of singling out churches for

drive-in churches here who are attenpting to abide by the
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gui del i ne.

And in that vein, | would say that 1'"mnot trying to be
unduly difficult about the authentication of the photos, but the
date of the photos matters, and the tinme period over which those
photos were taken matters. That if sonething happened on My
20 -- March 22nd, that's very different than it happened on
East er Sunday.

We all recognize that this situation is evolving, that
peopl e are becom ng nore conscious of the situation, nore
conscious of the risks, nore careful. The church is taking nore
steps, and the Gty's approach doesn't recogni ze that.

They want to throw those photos in there with no
identification of the date they were taken, but, notably,

t hey' ve of fered no evidence about anything done inproper or any
soci al distancing violations occurring either on Pal m Sunday or
Easter Sunday, the two npost recent Sundays.

Soit's not that I"'mtrying to be just an evidentiary
stickler about this, but | think the timng matters of the
photos, and if they have sonmeone not who can authenticate that
it was pulled off the Internet, but soneone who can
aut henti cate, nanely the photographer, when it was taken, where
it was taken, over what tine it was taken, then there may be a
basis for themto put that into the record, but the timng of
t hose phot os does matter.

|"d lastly say that none of this should be heard to -- by us
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to inmpugn the mayor's -- | heard the passion with which counsel
spoke about the mayor's concern for the people of Louisville,
and we don't doubt that. M client shares that passion and
concern for the safety of the city and his congregants

general ly.

And if the mayor wants to inplore people using his
| eadership and his persuasion skills to abide by those rules,
that's one thing. But when you invoke the color of |aw, when
you i nvoke the governor's orders, when you manage a police
departnment, when you say that it's not allowed, when you set up
a hotline for people to call in, that's no | onger nora
persuasion. That's |egal force.

And when you do that, there's constitutional limtations,
and we believe here that the Gty has gone beyond the
constitutional limts, and we ask, as a result, for a
prelimnary injunction to nake clear going forward that the
City -- that the church has the right to neet in a drive-in
capacity mai ntaining social distancing.

THE COURT: Ckay. Thank you, M. Martens. M.
Carroll, anything else to add?

MR, CARROLL: Your Honor, | have just one matter. W
provided as an exhibit sixteen different instances in which
Metro has | ooked at them Fifteen themdon't have anything to
do with church whatsoever. Sone of themhad to do with UPS.

Sone of themhad to do with other conpanies, addresses.
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So our position with regard to discrimnation is that's just

i ncorrect, Your Honor, and | think we've presented information

with respect to that to showthat it is -- it's an incorrect
position to take. That's all | have, Your Honor.

THE COURT: M. Carroll, if the mayor went on Facebook
and spoke for 20 m nutes about how -- about churches and

drive-ins, and how the slightest violation of social distancing
gui del i ne, you know, let's say he went on and said, "If you go
to a drive-in at a church, and you're five and a half feet away
from sonebody instead of six, that's illegal. W're going to

t ake down your |icense plate."

And let's say he tal ked only about churches, and he never
tal ked about Wal mart or Lowe's or Honme Depot or Kroger. W can
all agree that he is correct that a five-and-a-half-foot
viol ation of a social distance -- or five-and-a-half-foot
di stance is not consistent with the six-foot distancing for
soci al di stance.

Wul d you agree that the Governnment in that situation was
not acting in a way that is neutral between the religious and
t he nonreli gi ous?

MR, CARROLL: W' re tal king about gathering, church
services, going to a grocery store for necessities of food. |'m
not sure that I want to go so far as to pontificate, Your Honor,
in terns of the exact context of that.

THE COURT: COkay. Wth regard to the plaintiff's
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reply brief, 1'"dlike to-- 1'"d like the reply brief by Tuesday,
April 21st, because | would like to nove a little nore quickly.
| think I am also ordering supplenmental briefing on this
guestion: |Is the case now noot? This is a different question
t han what was the Governnent's policy before the TRO

That question is being litigated in the briefing already.
The plaintiffs have filed a brief, the defendants have filed a
response, and the plaintiffs can file a reply that's now due
Tuesday, April 21st.

|"d |li ke supplenental briefing on a separate question
G ven what the defendants had represented in their briefing and
at this hearing, is the case now noot? Sonme casel aw that you
m ght | ook at, both sides, is a Sixth Crcuit case called Barry
v. Lyon, 834 F.3d 706, it's from2016. It tal ks about an
exception to nootness when conduct is capable of repetition, yet
evadi ng review. The standard inquiry.

And I'd al so encourage the parties to consider Knox v. SEIU
It's a Suprenme Court case from 2012, 567 US 298. That case says
the voluntary cessation -- cessation of challenged conduct does
not ordinarily render a case noot, because a dism ssal for
nmoot ness would permt a resunption of the chall enged conduct as
soon as the case is dism ssed.

And in particular in Knox, the Court said the case was not
noot, because the defendant continued to, quote, defend the

| egality, unquote, of its conduct. And so it was not clear why
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t he uni on woul d necessarily refrain fromdoing it in the future.
| think both sides should file those briefs on Tuesday,
April 21st, at the same tine, and then both sides may file
responses to each other's nootness brief on Thursday, Apri
23rd, and there will be no replies on the nootness briefing.
That neans that the prelimnary injunction will likely not
be deci ded by Saturday, April 25th, two weeks after the TRO was
entered, and so the TROw || have to be extended. M. Carroll
does Louisville have any objection to that?

MR. CARROLL: Your Honor, the answer to your | ast
guestion is no.

THE COURT: COkay. Very good. So |I'll ask each side
just to be sure here. M. Martens, anything farther for nme to
t ake up today?

MR, MARTENS: No, Your Honor

THE COURT:  And, M. Carroll, anything?

MR. CARROLL: The only thing |I guess | would ask a
little bit of clarification. Are you requiring me to get an
affidavit fromthe COURI ER-JOURNAL? If so, | would be happy to
do so, but, again, | don't think genuinely that I don't see how
they can -- they can contest the fact that those photographs are
bet ween when they first started doing these in md March to now,
which is a period of approximtely a nonth at nost, and that
makes themrel evant.

MR, MARTENS: Your Honor, 1'd be happy to confer
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with -- I'd be happy to confer with counsel about reaching sone
resolution here. 1'msure we can work this out.

THE COURT: Well, it's not for ne to tell you whether
to confer or not to confer. |1'malso not going to order M.

Carroll to file anything. You know, M. Carroll, the date of
t he photos seens sonewhat -- at |east sonmewhat relevant, and it
sounds |ike M. Martens thinks you two can work somet hi ng out
that would -- that would give the Court sone clarity on when the
phot os were taken. Make sense?

MR. CARROLL: Yes, Your Honor.

THE COURT: Okay.  Very good. Al right. 1'Il take
this under subm ssion, and we're adjourned.

MR. MARTENS: Thank you, Your Honor.

(Proceedings concluded at 4:14 p.m)




