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Date Filed # Docket Text

07/18/2019 1 PETITION for Writ of Habeas Corpus filed by Mark Damian Yarmey. (Attachments:
# 1 Exhibit A − Habeas Corpus Filing Fee, # 2 Exhibit B − Jefferson Circuit Court −
Order, # 3 Exhibit C − Court of Apeals Doc, # 4 Exhibit D − Jefferson Circuit Court −
Notice, # 5 Motion for Lawyer Help, # 6 Envelope) (ALS) (Entered: 07/19/2019)

07/18/2019 3 MOTION for Leave to Proceed in forma pauperis by Petitioner Mark Damian Yarmey.
(Attachments: # 1 Envelope) (ALS) (Entered: 07/19/2019)

07/18/2019 4 Prisoner Trust Fund Account Statement re 3 MOTION for Leave to Proceed in forma
pauperis filed by Mark Damian Yarmey. (Attachments: # 1 Envelope) (ALS) (Entered:
07/19/2019)

07/18/2019 5 MOTION to Appoint Counsel by Petitioner Mark Damian Yarmey (ALS) (Entered:
07/22/2019)

07/19/2019 2 Case Assignment (Random Selection): Case Assigned to Senior Judge Charles R.
Simpson III. (ALS) (Entered: 07/19/2019)

07/24/2019 Filing fee: $ 5, receipt number L33060759 by Mark Damian Yarmey. (JLP) (Entered:
07/24/2019)

07/30/2019 6 MEMORANDUM AND ORDER signed by Senior Judge Charles R. Simpson, III on
7/29/2019. Denying as moot 3 Motion for Leave to Proceed in forma pauperis;
Denying 5 Plaintiff's Motion to Appoint Counsel. cc: Petitioner (pro se), Respondent,
Attorney General, Magistrate Judge King (ALS) (Entered: 07/30/2019)

07/30/2019 7 SERVICE AND REFERRAL ORDER by Senior Judge Charles R. Simpson, III on
7/29/2019; The Clerk of Court shall forward by certified mail, return receipt requested,
one copy of the petition DN 1 and this Order on Respondent and the Attorney General
for the Commonwealth of Kentucky. Respondent shall file an answer herein within 40
days from the date of entry of this Order. This matter is REFERRED to Magistrate
Judge Lanny King pursuant to 28 U.S.C. § 636(b)(1)(A) & (B) for rulings on all
non−dispositive motions; for appropriate hearings, if necessary; and for findings of
fact and recommendations on any dispositive matter. The Clerk of Court is
DIRECTED to mail Petitioner a copy of the Pro Se Prisoner Handbook. cc: Petitioner
(pro se), Respondent, Attorney General, Magistrate Judge King (ALS) (Entered:
07/30/2019)

07/31/2019 ***Answer Date Set to: 9/9/2018. (Answer due within 40 days from date of entry of 7
.) (RLK) (Entered: 07/31/2019)

08/05/2019 8 NOTICE OF SERVICE on Defendant re 7 − Service and Referral Order. (KD)
(Entered: 08/05/2019)

08/08/2019 9 
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NOTICE of Appearance by Leilani K.M. Martin on behalf of Keven Mazza (Martin,
Leilani) (Entered: 08/08/2019)

08/22/2019 10 MOTION for Extension of Time to File Answer re 1 Petition for Writ of Habeas
Corpus, by Respondent Keven Mazza (Martin, Leilani) (Additional attachment(s)
added on 8/22/2019: # 1 Proposed Order) (ALS). (Entered: 08/22/2019)

08/23/2019 11 ORDER by Magistrate Judge Lanny King on 8/23/2019 − Respondent is granted an
extension until 11/8/2019, to file her answer to the petition. (KD) (Entered:
08/23/2019)

10/08/2019 12 NOTICE of Change of Address by Mark Damian Yarmey. (KD) (Entered:
10/09/2019)

10/31/2019 13 RESPONSE to 1 Petition for Writ of Habeas Corpus, by Keven Mazza. (Attachments:
# 1 Appendix, # 2 Appendix, # 3 Appendix, # 4 Appendix, # 5 Proposed Order)
(Martin, Leilani) (Entered: 10/31/2019)

11/04/2019 Schedules: Answer due 11/8/2019. (RLK) (Entered: 11/04/2019)

11/12/2019 14 MOTION to Appoint Counsel, MOTION for Extension of Time to File by Petitioner
Mark Damian Yarmey (ALS) (Entered: 11/13/2019)

11/12/2019 15 MOTION for Leave to Proceed in forma pauperis by Petitioner Mark Damian Yarmey
(ALS) (Entered: 11/13/2019)

11/12/2019 16 Prisoner Trust Fund Account Statement re 15 MOTION for Leave to Proceed in forma
pauperis filed by Mark Damian Yarmey by Mark Damian Yarmey. (ALS) (Entered:
11/13/2019)

11/20/2019 17 TEXT ORDER REASSIGNING CASE pursuant to GO 2019−12. Case reassigned to
Judge Justin R. Walker for all further proceedings. Senior Judge Charles R. Simpson,
III no longer assigned to case. cc:counsel (KJA) (Entered: 11/20/2019)

11/26/2019 18 ORDER signed by Magistrate Judge Lanny King on 11/25/19; denying as moot 15
Motion for Leave to Proceed in forma pauperis. cc: Petitioner (pro se) (DJT) (Entered:
11/26/2019)

12/10/2019 19 MOTION to Withdraw 1 Petition for Writ of Habeas Corpus, by Petitioner Mark
Damian Yarmey (JM) (Entered: 12/10/2019)

01/06/2020 20 MEMORANDUM OPINION AND ORDER Signed by Magistrate Judge Lanny King
on 1/4/2020 granting 14 Motion to Appoint Counsel. The Clerk has appointed the
Honorable Armand Judah, under the Criminal Justice Act, to represent Petitioner
beginning on 1/3/2020. On or before 2/1/2020, Respondent shall EXPAND the
statecourt record to include relevant materials regarding Petitioner's postconviction CR
60.02 and RCr 11.42 motions. The Court will SCHEDULE a telephonic status
conference after Respondent supplements the record. cc: Counsel, MG, Petitioner,
Respondent(JM) (Entered: 01/06/2020)

02/03/2020 21 NOTICE of Compliance with Order Expanding the State Court Record by Keven
Mazza re 20 Order on Motion to Appoint Counsel,,, Order on Motion for Extension of
Time to File,, (Attachments: # 1 Appendix Appellee Brief, # 2 Appendix Appellant
Brief) (Martin, Leilani) (Entered: 02/03/2020)

02/11/2020 22 ORDER by Magistrate Judge Lanny King on 2/9/2020: The Clerk shall SCHEDULE a
telephonic status conference on a date after appointed counsel has had an opportunity
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to meet and confer with Petitioner. cc: counsel (JM) (Entered: 02/11/2020)

02/11/2020 23 TEXT ORDER by Magistrate Judge Lanny King on 02/11/2020. A Telephonic Status
Conference is scheduled for 3/4/2020 at 10:30 a.m. Eastern Time before Magistrate
Judge Lanny King. Counsel for the parties shall connect to the call by dialing the
Toll−Free Meeting Number 1−877−848−7030 and entering the Access Code
7238577# when prompted.

This Notice of Electronic Filing is the Official ORDER for this entry. No document is
attached.

(cc: counsel) (MHB) (Entered: 02/11/2020)

02/12/2020 24 MOTION to Withdraw as Attorney and appoint new counsel. (Continue to receive
notice:No) by Petitioner Mark Damian Yarmey (Attachments: # 1 Proposed Order)
(Judah, Armand) (Entered: 02/12/2020)

02/13/2020 25 ORDER signed by Magistrate Judge Lanny King on 2/13/2020. Granting 24 Motion to
Withdraw as Attorney Armand I. Judah. A separate order appointing new counsel will
be entered. cc: Counsel, QC, plaintiff(KJA) (Entered: 02/13/2020)

02/14/2020 26 ORDER by Magistrate Judge Lanny King on 2/13/2020: The Honorable Richard E.
Cooper is APPOINTED to represent the petitioner on this matter. The representation
of counsel shall commence beginning on 2/13/2020; The previously court appointed
counsel, Honorable Armand I. Judah, shall forward any documentation that he has on
this case, to include any documentation received from the respondent's counsel.
Telephonic Status Conference set for 3/4/2020 at 10:30 AM before Magistrate Judge
Lanny King. cc: counsel, QC, Petitioner (as directed) (JM) (Entered: 02/14/2020)

02/18/2020 27 NOTICE of Compliance with Court Order by Mark Damian Yarmey re 26 Order
(Attachments: # 1 Exhibit) (Judah, Armand) (Entered: 02/18/2020)

03/09/2020 28 MOTION to Remove and Replace Counsel by Petitioner Mark Damian Yarmey (ALS)
(Entered: 03/11/2020)

03/11/2020 29 ORDER for proceedings held before Magistrate Judge Lanny King: Telephonic Status
Conference held on 3/4/2020. Telephonic Status Conference set for 3/31/2020 at 3:30
PM before Magistrate Judge Lanny King. cc: Counsel (DLW) (Entered: 03/11/2020)

03/27/2020 30 ORDER Signed by Magistrate Judge Lanny King on 3/27/2020 denying 28 Motion to
Remove and Replace Counsel. cc: Counsel, Petitioner (at address listed on motion)
(JM) (Entered: 03/27/2020)

04/06/2020 31 ORDER for proceedings held before Magistrate Judge Lanny King: Telephonic Status
Conference held on 3/31/2020. Telephonic Status Conference set for 6/1/2020 at 10:30
AM before Magistrate Judge Lanny King. Attorney Martin shall CONTACT the Court
prior to 6/1/2020 to confirm or deny her availability for the telephonic status
conference. cc: counsel (DLW) (Entered: 04/06/2020)

06/04/2020 32 ORDER for proceedings held before Magistrate Judge Lanny King: Telephonic Status
Conference held on 6/1/2020. Petitioner's oral motion to strike the motion at DN 19 is
GRANTED. Within 60 days of entry of this Order, Petitioner shall FILE his amended
petition, which will supersede and replace the pro−se petition at DN 1 . Respondent
shall RESPOND within 60 days following service of the amended petition, and
Petitioner may REPLY within 21 days following service of Respondents response. cc:
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counsel (DLW) (Entered: 06/04/2020)

07/28/2020 33 AMENDED PETITION for Writ of Habeas Corpus re 1 Petition for Writ of Habeas
Corpus by Mark Damian Yarmey. (Attachments: # 1 Exhibit) (Cooper, Richard)
(Entered: 07/28/2020)

09/03/2020 34 TEXT ORDER OF REASSIGNMENT by Chief Judge Greg N. Stivers. IT IS
HEREBY ORDERED that, pursuant to the reassignment protocol set forth in GO
20−16, this matter is reassigned to the docket of Judge Rebecca Grady Jennings for all
further proceedings.

This Notice of Electronic Filing is the Official ORDER for this entry. No document is
attached.

cc: Counsel (SMJ) (Entered: 09/03/2020)

09/14/2020 35 MOTION for Extension of Time to File Answer by Respondent Keven Mazza
(Attachments: # 1 Proposed Order Granting Extension) (Martin, Leilani) (Entered:
09/14/2020)

09/16/2020 36 ORDER Signed by Magistrate Judge Lanny King on 9/15/2020 granting 35 Motion for
Extension of Time to Answer. Respondent is granted an extension until 11/10/2020 to
file an answer to the petition. cc: Counsel (SMJ) (Entered: 09/16/2020)

11/06/2020 37 Second MOTION for Extension of Time to File Answer by Respondent Keven Mazza
(Attachments: # 1 Proposed Order granting) (Martin, Leilani) (Entered: 11/06/2020)

11/10/2020 38 ORDER Signed by Magistrate Judge Lanny King on 11/9/2020. Respondent's 37
motion for a second extension up to and including 11/24/2020 is granted. cc: Counsel
(SMJ) Modified on 11/10/2020, link added (SMJ). (Entered: 11/10/2020)

11/24/2020 39 RESPONSE to re 33 Amended Document Petition for Writ of Habeas Corpus filed by
Keven Mazza. (Martin, Leilani) (Entered: 11/24/2020)

01/12/2021 40 ORDER OF CLARIFICATION signed by Magistrate Judge Lanny King on
1/12/2021. By way of clarification and out of an abundance of caution, it is hereby
ORDERED that Petitioner may (but is not required) to file a reply to Respondent's
limited response within 30 days of entry of this Order (after which the Court will
consider Petitioner's amended petition ripe for determination). cc: Counsel (SMJ)
(Entered: 01/12/2021)

02/03/2021 41 REPLY re 39 Response , REPLY to Response to Motion Amended Petition for Writ of
Habeas Corpus filed by Mark Damian Yarmey. (Cooper, Richard) (Entered:
02/03/2021)

02/12/2021 42 MEMORANDUM OPINION AND ORDER signed by Magistrate Judge Lanny King
on 2/12/2021. Within 30 days of entry of this Order, Respondent shall FILE an
unlimited response to Petitioner's amended petition, (DN 33 ), and request for an
evidentiary hearing (DN 41 ). cc: Counsel (SMJ) (Entered: 02/12/2021)

03/08/2021 43 MOTION for Extension of Time to File Answer by Respondent Keven Mazza
(Attachments: # 1 Proposed Order Granting Extension) (Martin, Leilani) (Entered:
03/08/2021)

03/09/2021 44 ORDER Signed by Magistrate Judge Lanny King on 3/9/2021 re 43 Motion for
Extension of Time. Respondent is granted an extension until 4/28/2021 to file her
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answer to the petition. cc: Counsel (SMJ) (Entered: 03/09/2021)

04/26/2021 45 Second MOTION for Extension of Time to File Answer by Respondent Keven Mazza
(Attachments: # 1 Proposed Order granting) (Martin, Leilani) (Entered: 04/26/2021)

04/27/2021 46 ORDER Signed by Magistrate Judge Lanny King on 4/27/2021 granting 45 Motion for
Extension of Time to Answer. Respondent is granted an extension until 5/8/2021 to
file his answer to the amended petition. cc: Counsel (SMJ) (Entered: 04/27/2021)

05/10/2021 47 RESPONSE to re 33 Amended Document, 42 Order, Amended Petition for Writ of
Habeas Corpus filed by Keven Mazza. (Martin, Leilani) (Entered: 05/10/2021)

05/11/2021 48 ORDER by Magistrate Judge Lanny King on 5/11/2021 re 33 Amended Petition for
Writ of Habeas Corpus, filed by Mark Damian Yarmey. Petitioner's reply to
Respondent's response, DN 47 , if any, is DUE within 30 days of entry of this Order.
cc: counsel (SRH) (Entered: 05/11/2021)

06/02/2021 49 MOTION for Extension of Time to File Response/Reply by Petitioner Mark Damian
Yarmey (Attachments: # 1 Proposed Order) (Cooper, Richard) (Entered: 06/02/2021)

06/10/2021 50 ORDER Signed by Magistrate Judge Lanny King on 6/3/2021 granting 49 Motion for
Extension of Time to File Reply. The Court grants an extension until 7/21/2021 to file
his Reply to the Response to Amended Petition. cc: Counsel (SMJ) (Entered:
06/10/2021)

07/13/2021 51 MOTION to Withdraw as Attorney . (Continue to receive notice:Yes) by Respondent
Keven Mazza (Attachments: # 1 Proposed Order granting) (Martin, Leilani) (Entered:
07/13/2021)

07/19/2021 52 REPLY re 47 Response to Amended Petition for Writ of Habeas Corpus filed by Mark
Damian Yarmey. (Cooper, Richard) (Entered: 07/19/2021)

07/20/2021 53 ORDER Signed by Magistrate Judge Lanny King on 7/20/2021 granting 51 Motion for
Leilani K.M. Martin to Withdraw as Attorney. New counsel shall ENTER an
appearance within 14 days of entry of this Order. cc: Counsel (SMJ) (Entered:
07/20/2021)

07/28/2021 54 NOTICE of Change of Address by Richard Earl Cooper (Cooper, Richard) (Entered:
07/28/2021)

07/29/2021 55 NOTICE of Appearance by Todd D. Ferguson on behalf of Keven Mazza (Ferguson,
Todd) (Entered: 07/29/2021)

09/02/2021 56 FINDINGS OF FACT AND RECOMMENDATION signed by Magistrate Judge
Lanny King on 9/1/2021 re 1 Petition for Writ of Habeas Corpus, 33 Amended
Petition. The Magistrate Judge RECOMMENDS that the Court: 1) DENY Petitioner's
pro−se petition, (DN 1 ), as superseded and replaced by his amended petition; 2)
DENYPetitioner's amended petition, (DN 33 ), because Petitioner waived his claims
when he pled guilty; and 3) DENY a certificate of appealability. Objections to
Findings of Fact due by 9/16/2021. cc: Counsel (SMJ) (Entered: 09/02/2021)

09/15/2021 57 OBJECTION to re 56 Findings of Fact filed by Mark Damian Yarmey. (Attachments:
# 1 Proposed Order) (Cooper, Richard) (Entered: 09/15/2021)

09/21/2022 58 MOTION for Ruling by Petitioner Mark Damian Yarmey (Attachments: # 1 Proposed
Order) (Cooper, Richard) (Main Document 58 replaced on 9/23/2022) (SMJ).
(Entered: 09/21/2022)
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09/22/2022 59 NOTICE OF DOCKET CORRECTION Re:PDF Error: Incorrect document attached
to docket entry by efiler re: 58 MOTION for Ruling ; Correct document attached to
this entry. (Attachments: # 1 Proposed Order) (Cooper, Richard) (Entered:
09/22/2022)

02/21/2023 60 Letter from Mark Yarmey regarding case status. (SMJ) (Entered: 02/22/2023)

05/12/2023 61 MEMORANDUM OPINION AND ORDER Signed by Judge Rebecca Grady
Jennings on 5/11/2023. The Court ADOPTS the R&R (DE 56 ). The Court DENIES
Yarmey's Objections (DE 57 ). A Certificate of Appealability is DENIED. Yarmey's
Motion for Ruling (DE 58 ) is GRANTED. The Court will enter separate judgment.
cc: Counsel, Petitioner (SMJ) (Entered: 05/12/2023)

05/12/2023 62 JUDGMENT signed by Judge Rebecca Grady Jennings on 5/11/2023. Yarmey's
Petitions (DE 1 ; DE 33 ) are DISMISSED WITH PREJUDICE and judgment is
entered in favor of Respondent. The issuance of a certificate of appealability pursuant
to 28 U.S.C. § 2253(c) and Fed. R. App. P. 22(b) is DENIED as to all claims. This is a
FINAL judgment, and the matter is STRICKEN from the active docket of the Court.
cc: Counsel, Petitioner (SMJ) (Entered: 05/12/2023)
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PETITION UNDER 28 U.S.C. § 2254 FOR WRIT OF 
HABEAS CORPUS BY A PERSON IN STATE CUSTODY 

United States District Court I District: vE3IERN DISIRICT of KENlli:KY 

Name (under which you were convicted): Mark rani.ct1 Yarney Docket or Case No.: 

Page I 

s:11,cr- ~zB-a.5> 
Place of Confinement : Gr'Ea1 River Corn:ct.iaBl Caqilex Prisoner No.: 234693 

1200 River ru../P.O. B:lx 9300 
Cmtral Citv KY. 42330 

Petitioner (include the name under which you were convicted) Respondent (authorized person having custody of petitioner) 

Mark rani.an Yamey V. I<even Mazza, Ward:n 

The Attorney General of the State of Kffltu::ky 

PETITION 

1. (a) Name and location of court that entered the judgment of conviction you are challenging: 
Jeffers:n C:i.ro.ri.t Crurt 
Hall of Justice 
600 vest Jeffers:n St. , 2m Flcor 
I...a.risville , KY. 40202-2740 

(b) Criminal docket or case number (if you know): 08-<R-001191 

2. (a) Date of the judgment of conviction (if you know): 12-ll-2009 

(b) Date of sentencing: 03-01-2010 

3. Length of sentence: 15 years 

4. In this case, were you convicted on more than one count or of more than one crime? 

5. Identify all crimes of which you were convicted and sentenced in this case: 

U3e of a Mimr U/16 in a Sexual Perforrran::E 

6. (a) What was your plea? (Check one) 

0 Yes 

~ (1 ) 

0 (2) 

Not guilty 

Guilty 

0 

0 

(3) 

(4) 

Nolo contendere (no contest) 

Insanity plea 

XSl No 

8



ll:ihA0241 
(Rev. I 0/07) 

Page 2 

(2b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or charge, what did 

you plead guilty to and what did you plead not guilty to? 

NA 

(c) If you went to trial, what kind of trial did you have? (Check one) 

~ Jury 0 Judgeonly 

7. Did you testify at a pretrial hearing, trial, or a post-trial hearing? 

[I Yes 0 No 

8. Did you appeal from the judgment of conviction? 

~ Yes 0 No 

9. If you did appeal, answer the following: 

(a) Name of court: ¥a"lb..l:ky cart of Jl{µ:aLs 

(b) Docket or case number (if you know): l'b: 2010-CA-604 

(c) Result: Affirrra:l 

(d) Date ofresult (if you know): 12-22-2011 

(e) Citation to the case (if you know): 

(f) Grounds raised: 

'Itial cart A1::uxrl its Discretim in ldnittirg i::tE Seval Hx>b::grap15 
Trail cart Erred in Rul:inJ that KRE 412 Earnrl Tostim:ny Carernirg i::tE Florida ~ 
~ l cnt vBS Ehtitle::1 to a Llmitin;} Instncticn 

(g) Did you seek further review by a higher state court? 

If yes, answer the following: 

(1) Name of court: 

(2) Docket or case number (if you know): 

(3) Result: 

(4) Date of result (if you know): 

0 Yes ~ No 
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(5) Citation to the case (if you know): 

(6) Grounds raised: 

(h) Did you file a petition for certiorari in the United States Supreme Court? 

If yes, answer the following: 

(1) Docket or case number (if you know): 

(2) Result: 

(3) Date of result (if you know): 

(4) Citation to the case (if you know): 

Page 3 

0 Yes fi No 

10. Other than the direct appeals listed above, have you previously filed any other petitions, applications, or motions 

concerning this judgment of conviction in any state court? ra Yes 

11. If your answer to Question 10 was "Yes," give the following information: 

(a) (1) Name ofcourt: Jeffersai Cim.ri.t eruct 

(2) Docket or case number (if you know): 08-CR-001191 

(3) Date of filing (if you know): 06-28-12 

0 No 

(4) Nature of the proceeding: Pro-Se Rx 11.42 arl ~ Rx 11.42 

(5) Grounds raised: 'Il:i.al Ca.nsel ,;.as refici.rot ty fa:il.i.rIJ to, 1) cxrdci: ci1 cd:q.late 
investigatim of the ca::e arl insp::ct.im of ev:i.d:n:::e to retermire if tre Ccm2ra still ant.airm pntcs, 
2) n:quest the eruct to ins1:::rLct arrl inform the jury al::x:ut the ruri::a:' arl nablre of the pntcs in the carera 
after pntcs v.ere c::fu:oJverro. 3) ra::µ:st mistrial to all.cw t.iJTe far exan of the n:wly disxvera::l pnto 
e.dd=n::e to CEtermire tteir nablre arl origin, .in:lu:lin:J ~ th:y ar:iginate::l :Eran the sare pnto µd<. 
Ca.n9el was ireffa::tive in his g:rEral p:esa1tatim d.E to a prior auto a::x::::id:nt arl pres::ril::aj narmt.ics. 
'Itial Ca.nsel was :in:ffa::tive ty his fa:il.i.rIJ to investigate previrus c.l.airr of Tip= up:n the a:npl.ainirg 
witness, to ra:µ:st ~l.cgi.cal exan m the a:npl.ainirg witness arl far fa:il.i.rIJ to foll.av the rules of 
civil prccaiJre in p:esa1t.inJ the prior uu:-q:xrta:l sexLEl assault m the pr:l:S3:llt.inJ witr£Ss. Ca.nsel 
failEd to explain the n::gative a::n:a:µ:n::es of aJ.l.a.Jin:;1, arrl in fed: re::µ:sta:l ttat Mr. Yi31'.Tl'E¥ v.Bive his 
5th ararl. right cg:rinst rel£ in:::ri.minat.i arl testify m his CWl b:half tll2h failEd to p:-eµ:rre him 
to testify. Ca.nsel v.as :in:ffa::tive in ttat re failEd to explain plea,/931tarin:J form. 

(6) Did you receive a hearing where evidence was given on your petition, application, or motion? 

(XJ Yes 0 No 

(7) Result: D:ni.Ed 

(8) Date of result (if you know) : 02-12-2016 
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(b) If you filed any second petition, application, or motion, give the same information: 

(1) Name of court: 

(2) Docket or case number (if you know): 

(3) Date offiling (if you know): 

(4) Nature of the proceeding: 

(5) Grounds raised: 

(6) Did you receive a hearing where evidence was given on your petition, application, or motion? 

0 Yes 

(7) Result: 

0 No 

(8) Date of result (if you know): 

(c) If you filed any third petition, application, or motion, give the same information: 

(1) Name of court: 

(2) Docket or case number (if you know): 

(3) Date of filing (if you know): 

(4) Nature of the proceeding: 

(5) Grounds raised: 

Page4 
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(6) Did you receive a hearing where evidence was given on your petition, application, or motion? 

0 Yes 0 No 

(7) Result: 

(8) Date of result (if you know): 

(d) Did you appeal to the highest state court having jurisdiction over the action taken on your petition, application, 

or motion? 

( 1) First petition: 0 Yes 0 No 

(2) Second petition: 0 Yes 0 No 

(3) Third petition: 0 Yes 0 No 

(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not: 

12. For this petition, state every ground on which you claim that you are being held in violation of the Constitution, 
laws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the facts 
supporting each ground. 

CAUTION: To proceed in the federal court. you must ordinarily first exhaust (use up) your available state-court 
remedies on each ground on which you request action by the federal court. Also. if you fail to set forth all the 
grounds in this petition, you may be barred from presenting additional grounds at a later date. 

GROUND ONE: Petitiaer was d:ni.ed d.e p::a:ESS of lcw urer the 14th l\rrarl. to the U.S. cmst. WE"l the 
trial cnn:t al::usa3. its dis::ressim cy a:inittinJ seven legal pntaJraE:hs into evid2n:e that W=te mrelata:1 
to the in::licta::1 ctiarg2s. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): D..n:i.rg a pre-trial 
cxufrece au. even dutin;J the cci1.lal trial (cutsic:E the ~ of the jury), the Can. Atty. stata:1 to the cnn:t 
that 11"tte;-sevm ~ that ~ have !"Ere are the sare px)tx:grap1s that ~ presented to the Grarl Jury au. are 
mt illegal." E'vEn th::u;t1 the Can. Atty. a:initta:1 that the reven put:cs ~ legal put:cs arl ~ mt e..rid:n:E 
~ the in::lictai ~, the trial cnn:t still a:initta:1 the put:cs aver the cbje:::tim :Eran trial <n.nS=l, 
wucn led to the Can.Atty. presentinJ trese legal pntos to the juryman overreai proje:::tim s:n:a1 au. rrekinJ the 
follavirg statarmts to the jury: l)"that pi.ch.Ire is a crirre s::1::n2, that child is a:xut to 9=t nolested, that child 
is ce:i.n:;J e.xploita:1." 2) "Yru an <p l::a:::k arrl lcx:k at these pi.ch.Ires arrl say, yai l<n:w ¼ha.t, this ....tole transa:tim was 
criminal." 3)"Its mt cur jcb h2re troay to d:ci.ci= ~t:ta- oc mt th:se pi.ch.Ires~ .irrrrnral, cur jcb h2re tcday 
is to ceter:mirE ~t:ta- oc mt Mr. Yarmey I s cxn:i.ci: c:ri::::ssEd the lire an::1 trese ~ ~ criminal. 11 A11.oorg 
th2se legal ~ to J::e a:initta:1 into evid:n::E led the Can. Atty. rrekinJ totally false statarfflts to the 
jury ar:d was p:eju::ii.cial to the Petiti.aer. 

(b) If you did not exhaust your state remedies on Ground One, explain why: 
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( c) Direct Appeal of Ground One: 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

(2) If you did not raise this issue in your direct appeal, explain why: 

(d) Post-Conviction Proceedings: 

fi Yes 0 No 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

0 Yes fi No 

(2) If your answer to Question (d)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a hearing on your motion or petition? 

(4) Did you appeal from the denial of your motion or petition? 

0 Yes 

0 Yes 

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? 0 Yes 

(6) If your answer to Question ( d)( 4) is "Yes," state: 

Name and location of the court where the appeal was filed : 

Docket or case number (if you know): 

Date of the court's decision: 

Result ( attach a copy of the court's opinion or order, if available): 

0 No 

0 No 

0 No 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 

13
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(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have 

used to exhaust your state remedies on Ground One: 

GROUND TWO:Fetit.icn2r was 001ie:::'i his :rujlt to effa:::t:ive assist.are of CD.11S::l. 1.llU=r tre 6th .Anarl. 
to tre U.S. cm.st. vhn trial CD.11S::l. failErl to a:n:ict an crl:qJate invest.iga:tim of tre case an:::em:i.rg en 
inp)rt:nt pia::e of ~ Can. 's ev:i.d:n:::e, that 1:e:inJ tre Fblaroid 600 instant carera. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): r:::ur:irq a search of 

E€t.i ti.OH"' s h::ne, µ:>lice a:nfi.s:ate:::l. s::rre i tans irci.u:fug a Fblaroid carera. E€t.i t.icner a:hi ttErl dn:inJ his 
intem:gat.im that re U:€d tre Fblaroid to take lEg3l putcs of tre all~ victim for a m:rle.1.irg p:rtfolio 10 years 
earlier at tre reqt.l2St of rer rrotiH". 'IlE all~ victim hcd gi.\81 tre &toctive in this case these 7 le:;;al µntcs 
arl Sl2 al J 8J3:'l that atleast 8 S2mi.--rlll::E arl I1..I:E putcs ¼ere taken after tre first 7. N) prcof ex:istErl of tre 
a:tli.timal µntcs. E€t.it.icner hcd infoma:1 trial cnnseJ.. early in tre case that at tre tirre re tcx::k tre 7 
µntcs, tre carera hcd mt l::a:n usa:1 sin::::e re left his jcb as b ii J di rg arrl elECtricial insµ:ctor for Jeffers:::n canty 
in 1994 arl then hcd mt l::a:n usa:1 sin::::e tre taci.n:J of tre 7 µntcs. r:::ur:irq trial, ¼hi.le insp:ct:.irg tre carera, trial 
CD.11S::l. d:i.s:uJere:i that tre carera still a::rrtairirl 3 1.1!'I:EVelq:a: putcs. 'lhis is msily di.s::XJver:aj bf J..cx:kinJ at tre 
picb.lre cnnter that displays h::w many U'll:?1/clcµrl µptos remain in tre carera, start:inJ with 10, cn.nt:irg d::wl to 1, 
tre carera will mly mld l film p:d< a::nta:in:i.rrg 10 putcs. 'IlE eruct, Can.Atty. arl trial cn.n:el all a:hitte:::l. 
this to re a fa:t. If trial cnnseJ.. hcd l::a:n just tre le3.st tit rrotivat.Erl to evm a hap1aZa1'.d investigatim, re 
w:::uld have i.nc:µctErl tre evid::n::e refore trial arrl dis:rNe:re:::l tre U'll:?1/clcµrl putcs in tre carera arl have hirEd 
en e.,q::ert wx, w:::uld have determin:d that t:h:::S:! 3 putcs care fron tre sare potq:a:::k as tre 7 lEg3l pntas. 
'Iest.imny at trial cy tre all~ victim was that tre E€t.it.icner re.rer c.i1agrl film in tre carera ¼hi.le t.ak:irg putcs 
of rer. 'Ihis testinroy cy tre all~ victim h2rself, in a:tli.t.im to testinroy fron an €.Xp=rt: in ~Y, if 
CXU'192l w:::uld have hirEd me, w:::uld have pr:-c:N61 that ot:rer pntas ...ere ne.rer taken arl tre c:uta:rre of of tre trial 
w:::uld have l:a:n different. 

(b) If yui did mt emaust "},OK state ranidies m GraJrrl 'Tho, e.xpJ.a:in ¼hy: 

( c) Direct Appeal of Ground Two: 

(1) If you appealed from the judgment ofconviction, did you raise this issue? . 

(2) If you did not raise this issue in your direct appeal, explain why: 

( d) Post-Conviction Proceedings: 

0 Yes 0 No 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

~ Yes 0 No 

(2) If your answer to Question (d)(l) is "Yes," state: 

Type of motion or petition: IneffECt.i.ve Ass~ of Ca..n5el 

. Name and location of the court where the motion or petition was filed: Jeffers:::n Ci..ra.ri.t eruct Hall of , 
Justice, 600 W::st Jeffers:::n St., 2rrl floor, I.ruisvil.le, KY. 40202-2740 

Docket or case number (if you know): ()8.{F.-001191 

Date of the court's decision: 02-12-2016 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a hearing on your motion or petition? 

(4) Did you appeal from the denial of your motion or petition? 

gt Yes 

fa Yes 

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? Ln Yes 

(6) If your answer to Question (d)(4) is "Yes," state: 

Name and location of the court where the appeal was filed: Kenbrky ca.n:t of Aj:J::ea1s 
Frcnkfort, ~. 

Docket or case number (if you know): 2016--CA--001245 

Date of the court's decision: 1-11-2019 

0 No 

0 No 

0 No 

Result (attach a copy of the court's opinion or order, if available): Ccriv:i..ctia1 au. SEnten::E Affirrred 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 

Page 8 

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you: 

have used to exhaust your state remedies on Ground Two 

GROUND THREE: Petitiaa- W:1.5 d:ri.e:::l. his r:i.glt to effective assistace of a::unsel urer the 6th .Anarl. 
to the U.S. Cmst. WH1 trial a::unsel faile:::i to ra::JLESt the cn.n:t to inf0I111 arl instnct the jury a:n::ernin:J the 
nrrt:er of Ul:EVelq:a::l. p-otcs that v-.e:-e di9::xJverro. in the carera. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): r::ucirg trial wriJ.e insp::ct:in;J 

the carera, trial ca.nsel di9::xJverro. that the carera still cr:ntain:rl 3 ~c:p=rl px>tcs. 'Ihis is easily di9::xJverro. 
by kd<:inJ at the p-oto a::mter that displays Inv mcny t.n:E'Velc:p=rl px>tcs rerain in the carera, startirg with 10, 
a:mtirg ch.n to 1. 'lre carera will roly h:>1d 1 film p:d< a::nta:inirg 10 pntx:s. 'lre cn.n:t, Can., am trial ca.nse1 
all crlnittro this to te a fcct. 'lre cn.n:t eva1 did an extmsive interret research m the Fol.amid 600 instanatic carera 
to verify this fcct. After the dis:overy of the url:!velc:p=rl pntx:s the Can. Atty. 1:::a;Jeri t..arp:rin;J with the carera 
arl ejEcta:i all 3 pntx:s arl th:n ran::M2d the µ-otq::a:k. All p:irties th:n ~ to a stip.11.atim (iss.E of fcct) to 
gi..ve to the jury as folla-.s: "I...a:lies am FEntlarrn, the p:n:ties have rea:tm an cgr:ear,ent m iss.Es of fcct. We call it 
a stip.ll.atim. 'Ihis carera, a Fbl.aroid 600, g::rErates a p-oto that la::ks like the OE that will te int:rcrl..n:rl 
into evid:n::E, I sq::p::se, am that this carera uses en instcnt px>tq::a::k that g::e:, in a::nta:inirg 10 pntx:s that a:rre 

15



EHJ2 9 ' 

cut. &>, r:ar-t n-.o st.iµJ.l.atim, this is \.\hat a::rres cut of tre carer-a, this size µnto arrl that this carer-a is cble 
to praire, usirg a full p:d<, 10 of~." fb-.ever, tre st.iµJ.l.atim did mt in:::.11.re tre critical feet that 3 
ll'li:.vel..c:p:rl µnta:; h:rl b:a1 in tre caTEra mtil they ...ere ejEd:Ed cy tre Can. Atty. b=ca1 Ee trial m.n:el fail.Erl 
to rEqt.ESt this m:st critical fax to re in:::lu:m. 'This v.as m:st crit:.ia::l d.E to tre 3 µnta:; havirg b:a1 eja::ted 
:fron tre carera ¼hi.le tre jury v.as mt in tre a::urtrcx:m ro tre jury Il:!'lle[" h:rl ~ of this fax that 7 p:x>tcs 
plus tre 3 ~ Eq..Els 10 p:x>tcs Eq..Els tre fax that m ot:rer µnta:; ...ere takm ¼hi.ch Eq..Els a differmt cut­
c:me of tre triai. 

(b) If ya1 did mt eJiha.lst p.ir state rem:idies m (jrun::l 'Ihree, explain v-.hy: 

( c) Direct Appeal of Ground Three: 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

(2) If you did not raise this issue in your direct appeal, explain why: 

( d) Post-Conviction Proceedings: 

0 Yes ~ No 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

!';J Yes 0 No 

(2) If your answer to Question (d)( l) is "Yes," state: 

Type of motion or petition: IreffECtive AsJistan:e of Chn9el 

Name and location of the court where the motion or petition was filed: Jefferscn C:i..ra.ri.t Ca.rrt, Hall of 
Justice, 600 vest Jefferscn St., 2rrl floor, I..a.ri.sville, KY. 40202-2740 

Docket or case number (if you know): 08-(R-001191 

Date of the court's decision: 02-12-2016 

Result (attach a copy of the court's opinion or order, if available): D=:nia:1 

(3) Did you receive a hearing on your motion or petition? 

(4) Did you appeal from the denial of your motion or petition? 

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? 

(6) If your answer to Question (d)(4) is "Yes," state: 

:a Yes 

:a Yes 

a Yes 

Name and location of the court where the appeal was filed: KEnbl::ky CoJrt of Jlf{:eals, 
Frcnkfort, KY. 

Docket or case number (if you know): 2016--CA--001245 

Date of the court's decision: Ol-ll-2019 

0 No 

0 No 

0 No 

Result (attach a copy of the court's opinion or order, if available): Ccrlvictim arrl Sentare Affirrred 
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(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 

Page 10 

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Three: 

GROUND FOUR: PetitiaEr was d:ri.e:::l. his rig:lt to effa::tive assist:n::e of a:u1.':el t:Irrer the 6th l\n'Efrl. 
to the u.s. Ccnst. W'Y:Il trial aJ..lt1.9:=l fa:i.le::i to n:qtl2St a mistrial to allcw the "ravly dis::nvenrl evid=n:e" to re 
exam.nrl cy an ~-

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): D.1rinJ trial w:ri.le 

~ the carera, trial cn.nsel d:is:rNera:i that the catera still o:::nt.ain:d. 3 ure.relq::ro. pntos. 'This is easily 
disxNerEd cy J..cxkin;J at the J±oto cnnter" that displays h::w na1y llrYEIJe+cµrl pntos rara:in in the carera, st.art.inJ 
with 10, cnnt:in:J chn to l. 'Ihe carera will mly rold l film p:d< a::ntainirg 10 pntos. 'Ihe en.rt, Eon., arrl trial 
a:unsel all a:in:i:ttro this to re a fa::t. the Crurt eJe1 did extensive interret researd1 rn the Eblaroid 600 instaratic 
carera to verify this fa::t. After- the di.s'.:nvery of the U"l::EITelcp:rl pntos, the can. Atty. CEg311 1:a1p'=rin:J with the 
carera arrl eject.Erl. all 3 pntos arl thn rarover the µnt:cp:d<. Trial cn.nsel arl the jury was very avare of tre 7 
1£g3l. pntn, :in evidn:E that the PetitiaEr rro ainittEd re tcd< of the allEg:d victim at the r:ap:st of tre notiH". 
'Ihe allEg:d victim testifie:::l. that at least 8 n-ore seni--£1.re arl rn.rle pntos ...ere taken of ta- that ...ere rEVer fcurl. 
H::l...e..rer, ta- test.imny at trial was that Peti ti.aEr Il:!lla'." dlcl'g=rl film in the carera- a carera that will rnly 
pro:ir.e 10 pntos with:ut chanJin;:J film. If the jury ha:1 h:Erd test.imny fran en~ in potaJrap1y that the 7 
1e;Jal pntos of the victim arrl the 3 urrn.relcp:rl pntos that v.ere ejoctai fran the caTEra cy the Cl:ln. Atty. care 
fran the sare µnt:cp:d<, the cutn::rre of the trial W'.l.lld have teen differmt. 

(b) If you did not exhaust your state remedies on Ground Four, explain why: 

(c) Direct Appeal of Ground Four: 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

(2) If you did not raise this issue in your direct appeal, explain why: 

( d) Post-Conviction Proceedings: 

0 Yes 0 No 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

fi Yes 0 No 

(2) If your answer to Question (d)(l) is "Yes," state: 

Type of motion or petition: Irclfa::tive Assista):E of Co.nsel. 
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Name and location of the court where the motion or petition was filed: Jeffers::n Ciro.ri.t Co.rt, Hall of 
Just:i..ce, 600 West Jeffers::n St., 2rrl flcx::ir, Lc:uisville, KY. 40202-2740 

Docket or case number (if you know): 08-CR-00l191 

Date of the court's decision: 01-12-2016 

Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a hearing on your motion or petition? 

(4) Did you appeal from the denial of your motion or petition? 

(5) If your answer to Question (d)( 4) is "Yes," did you raise this issue in the appeal? 

(6) If your answer to Question (d)(4) is "Yes," state: 

fl Yes 

gi Yes 

~ Yes 

Name and location of the court where the appeal was filed: KEntu:ky Co.rt of AA:mLs 
Frcnkfort, KY. 

Docket or case number (if you know): 16--CA--001245 

Date of the court's decision: Ol-ll-2019 

0 No 

0 No 

0 No 

Result (attach a copy of the court's opinion or order, if available): Caw.icticn arrl Sentffl::e Affi.rnm 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Four: 
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GROUND ' Five: PetitiaEr was d:nia:1 his right to effa:tive ass:i.staxE of cnnsel 1..ll'l:Ere tre 5th,6th, 
arl 14th l\narl. to tre U.S. Cmst. WHl cnnsel prc:cai:d:rl to trial urn:- tre influn:e of pr-es::::riptim narcotics 
rarl::nnJ him ineffa:tive. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): Prior to 
Petiticrer' s trial. in tre spcin:J of 2009 trial cnnsel W:l'3 involve:i in a trcgic car ar.:id::nt in Earth Carolina WH1 re 
was rrovin:J. Crun9el's fatrer die:i in this cn::id:nt arl cnnsel suffera::I serirus l::a::x injuries a:rl oi::ta:- serirus injuries. 
'Ire situatim was ro serirus trial \..as a:ntim.ro fran 5-26-2009 until 12-08-2009. D..E to cnnsel's serirus injuries arl 
tre <hlt:h of his fai::ta:-, cnnsel was ta<irg I=Ein a:rl ant:id::presants. 'Ihese dng3 affocte::l. cnnsel to tre p::,int that 
cnnsel ha:1 to ret l:El.p fran tre Petit.icn2r's s::n to cp:n his pill tottle. The ailitirnal effe::t of these pills was 
cnnsel 's incbili ty to fun:::tim within tre mrrrs of CXITp=tant cnnsel. The irroili ty is prove1 bj his l.a:k of cx:rerent 
q.ESl::.icns, arti.aJlata::>.le strate:;w, l.a:k of p!'.'Ep:liatim, arrl nurero.is errors. Co..nsel _faile:i to illicit testinrny that 
m ~ of tre a1l.Eg:rl victim -....ere fc:url anyv.ere va:::t1 th:::u;tl a full forensic exan was a:n:i.cterl bj tre can. Co.n:el 
faile:i to hire exp:rts to testify a1::x:ut tre exan or t:rcnsferax::e relatin; to oi::ta:- stataralts bj t:h2 a:::o l92r that Eh2 
ha:1 l::a:!1 a::u92d bj ottas. 1-1= faile:i to cbjECt to ~ voir dire q.ESl::.icns even after tre Jui}= p::,inta::i t:h:m cut to 
him. Hal Crun9el artirulata::i that tre 7 la;Jal µmes presa1ta::i at trial a:rl tre 3 taka'l fran tre carera bj tie can. 
a:x:a.ntro far all tie px,tas tre carera reld tre cuta::ne of trial w::uld have l::a:!1 differrot. 

(b) Direct Appeal of Ground Five: 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes lJ No 0 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: ln=ffa:tive Assist:.an:e of Co.n:el 

Name and location of the court where the motion or petition was filed.:Jeffers::n Ciro.ri.t Ca..n:t, Hall of 
Justice, 600 W:st Jeffers::n St., 2rrl floor, I..a.ri.sville, KY. 40202-2740 

Dock.et or case number (if you know): 08--<R-001191 

Date of the court's decision: 01-12-2016 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a hearing on your motion, petition, or application? 

Yes .Kl{ No 0 

( 4) Did you appeal from the denial of your motion, petition, or application? 

Yes ID No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes xi No 0 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location of the court where the appeal was filed:Kentu::xy Ca.n:t of Afp:El.s 
Fra1kfart, KY • . 

Docket or case number (if you know): 16--CA--001245 

Date of the court's decision: 01-11-2019 

Page 13 

Result (attach a copy of the court's opirµon or order, if available): Qnvictim cirl S:ntare A:ff:irmrl 

(7) If your answer to Question (c)( 4) or Questio:q (c)(5) is "No," explain why you did not appeal or 

raise this issue: 

rnouND 
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GROUND ' SIX: Petit:icrer was d:niro his right to effoct.ive as.si.stan:::e af CXlll9el 1..1rrer tre 6th l\rrerl. 
to tre U.S. Cmst. wa1 CXlll9el failro to o::nply with tre ra:µ..rera,ts af KRE 4l2. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): ~ p)..c.n::d 
to qu:sti.m tre a:::p iser ~ ~ mrep:rta::l Ca<3ES af cbl92 cy tre .a:rnser irclu:ii.n;r an mrep:rta::l claim af a 
1'."c{E that a:x:ur-ed in Florida. Co...ln9=l failro to ITBke a notim to tre a:urt as reguire::1 cy KRE 4l2 prior to tre attenpta:'1 
gESt.i.cninJ. 'Il"E p..1tp)9= af this qu::sticnirg was to establlih j£ this allegrl arrl mrep:rta::l rare hcrl cctually cx:n.IrEd, 
s-e was t:rcnsfer:inJ tre frel.irg:; af cO:J=r fu::m that in:::idnt to tre defemant. Ha:1 this in:::idnt arl ottas cctually 
rot cx:n.n:a:l this w:wd have b2a1 EcVid:rce of ta- 1.a::k af craiibility. ld:litiroally, ~, krr:w:i.nJ that re was g::,irg 
to PJrSJe a t:rcnsferex:e as pm: af his deferre, failro to cquire an e.xp:rt to explain or a:nvey that t::rere wasa 
trcnsferare that cx:n.n:a:l. In tre sare vain, arrl kn:wirg that tre axnser h:d:::1.ainm . "sre hcrl b2a1 in t:herc:pf ever s.in:::B 
~ (PetitiaEr) did it." Ca.n:el fail.Ed to cquire ttn:e re:::nrds fran tre a:nJS?r's thercpist or have a p:,ydol.cgical 
evaluatim an:i.cta::1 m tre anser. Ha:1 Crur1.92l EXBfarm:rl aITf af tl-e:e drt:.ies tre jury w:wd have b2a1 sx:w1 tre 
a:n iser was t:rcnsfer:inJ ta- crg:!I'." mto tre deferrl:nt arrl w:wd have also b2a1 gn.,n ta- 1.a::k af c::r:a:mility. 

(b) Direct Appeal of Ground ' Six 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes aa No 0 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: Ireffoct.ive Assistan:::e af Co...ln9=l 

Name and location of the court where the motion or petition was filed: Jeffers:rl" Ci.ra.ri.t Ch.n:t,Hall af 
Justice, 600 W:st Jeffers:n St., 2trl floor, I..a.ri.sville, KY. 40202-2740 

Docket or case number (if you know): 08-<R-001191 

Date of the court's decision: 01-12-2016 
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Result (attach a copy of the court's opinion or order, if available): -:-::-----"_ - -_" ---

(3) Did you receive a hearing on your motion, petition, or application? 

Yes~ No 0 

(4) Did you appeal from the denial of your motion, petition, or application? 

Yes ~ No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes ~ No 0 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location of the court where the appeal was filed: Ka1tu:ky ca.rt of AH:eaJs 
Frcnk:fort, KY. 

Docket or case number (if you know): 16-CA-001245 

Date of the court's decision: 01-1102019 

Page 15 

Result (attach a copy of the court's opinion or order, if available): Ccnvict.im arl Sent:En::E Af:firrraj_ 

(7) If your answer to Question (c)(4) or Questio:q (c)(5) is "No," explain why you did not appeal or 

raise this issue: 

~ROUND 
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GROUND '$\/EN: Fetit::i..aa- was d:nie::l his riglt to effective assist.an::e of cnnsel un::a:- 1:f'E 6th 
lvra'rl. to 1:f'E U.S. Cmst. W1En trial consel faile::l to cbje:t to Cl.ac:s fmit Ev:id:n::e test:.im::I¥ cy S:Jt. Ja:h.B 
Jt.rltl. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.) : D..n:irg 

<µ:st:.icnirg cy 1:f'E can. Atty., S:Jt. JCSJ..l3. Ju::lch, a S:Jt. in 1:f'E O:irrEs Jlgain5t Ori..1.dren l.hi.t was asked, "Arrl are 
&layed d:is:lcsre cases rare in 1:f'E O:irrEs lga:inst ChiJdrEn l.hi.t?'' His :re:;p::n:e was, ''t-b. vhat I just to1d yoi all 
a:xut, m::st of 1:f'E cases v..e g=t are CElaye::l. At least, its very rare v..e g=t a case WE:e v..e have a dlcn::E to g::J a.rt: 
arrl 9=t f±lysical e.rid:n::e. Arrl its very, very a:mrr::n that yoi d::n't. 'IlE case d:::em't o:rre a::::rc:ss 1:f'E &ta:±i.ve's 
d:?sl< mtil tw:) or thrre years, at least, after it tqµn:rl. 'IlE na:b..ire of th::se offenses arl 1:f'E way they cx:mr, it 
cxx::urs with chiJ..p:'En v.tn v..ere afraid to g::J arl n:p::a:-t it to cl1¥D=·" 'This stataralt, a:rrbirm with rrultiple statara'lts 
liste::l in Gro..n::is Eiglt, Nire, arl 'Ien v..ere very preju:licial to Fet.it::i..aa-'s Lefffl':e. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No !JI 

(2) If your answer to Question (c)(l) is ''Yes," state: 

Type of motion or petition: 

N ame and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

\. 
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Result (attach a copy of the court's opinion or order, if available) : 

(3) Did you receive a hearing on your motion, petition, or application? 

Yes O No 0 

(4) Did you appeal from the denial of your motion, petition, or application? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location of the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)(4) or Question. (c)(5) is "No," explain why you did not appeal or 

raise this issue: 

Ra:is:inJ this issLE i:er- M:Jrtin:,z v. Ryal - Ireffoctive Assistan::e of trial~ isae=mt rai9a:i 
.in ~ initial In" 11. 42 p:Et-o:nvictim p::u::a:rlinJ. 

lROUND 
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GROUND EIGHT: Petitias:- was d:rri.erl his riglt to effoctive assi.st:co:E of cn.nse.l t.n:Er the 
6th Jllrarl. to the U.S. Cmst. vhen trial cn.nse.l failed to the ITllltiple mstares of Class Heb.it E'vi..dn:e cy 
Iet. ArlJ2la. 1'Errick. . 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): Fbll.cw.i.nJ 

the testiJTrr.ry of ~- Jt.rl:h, r:et. ArlJ2}a. 1'Errick was the cann. 's next witness. 'Ite can. Atty. aska::l r:et. 1'Errick, 
''vh:n it a::mes to t:h2se rorts of cacxs, cb the majority of th:m, cb they usually~ pr:-a:a:ut:erl., a Ca.92 that makes 
it to ycur d:sk?" Her resp::nse was, 011th, sir. Just like net. Jt.rl:h said, the majority of th:m cb rot." I..ater, ~ 
stata:1, •~, with oor juvauJ.e vict.:i.rrs, a lot of tirre.s they d:n't di9::.lcse initially. &Iretirre.s it takEs a 
little -w:rl:le tefore they dicrJa=e 9eXUal ct:u9e to th:m." A fav sa::x::rrls later, the can. Atty. askEd, "l\rrl s:::rret.im::s 
d:::es it t.cke p:q::lle 5 years, 10 years, 20 years to a:rre forward?" net. t-a:rick ars-.ererl, ''Q.ri.te often m::st of oor 
cases are like that." 'Il-ere are 4 ot:ta:- instan::es of this Class Hcbit Evidn::e testinmy fran Iet. 1-firi.ck. All of 
this testiJTrr.ry was hicj:tl.y prejulicial an sn11d have b=:er1 cb~ to C1/ trial cnn:el. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No IX) 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes O No 0 

( 4) Did you appeal from the denial of your motion, petition, or applica ti.on? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location of the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)(4) or Question (c)(5) is "No," explain why you did not appeal or 

raise this issue: Raisirg this isst.E P=I" ~ V. Ryen, IneffECtive Ass:ist:n:E of trial Ca.nsel. 
is9.E mt rais:rl in tlE inti.al R:r" 11.. 42 rn,t--anvict.im pro::a:dirg. 

fROUND 
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GROUND 'NINE: Petitiaer was denied his ri;tlt to effoct:ive assi.stare of CD.lru:el t.n:Er" tiE 6th 
Arrarl. to tiE U.S. Ccnst. Wl31 trial a::uisel failed to cbje::t to Class Habit EvID:n::e test.:im:r¥ by fanrer D=t. 
Mike M.illlall . 

0

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): D.n:inJ 
cpesticn:in:J by tlE can. Atty., D=t. MJlhull was asked, "If v.e ca1't (J=t a victim, ard I'm tryin;J to think of Ca9:S 

ya.1 am. I rave \\01'.kEd m. If v.e ca1't ~t a victim that will cx:rre into this a::urtrcxm, a.tr case is d:xrl?" fl= ang,.,ered 1 

''Correct". can. Atty: 11.Arrl thq:a:E)=hator g::es trre?" r:et Mil.hall: ''O:lrrEct" can. Atty.: "Arrl saretirres ttese 
vict:.irrs core ta::k Wl2l1 th2!y 're o.l!:Er?" D=t. Mil.hall: ''Ch, yes." Can. Atty. : Arn thy' re rea::ly?" Iet. Mil.hall: ''Ch, 
yes." can. Atty. : "~ rave a oolayed di9::::lcsure?" D=t. Mil.hall: "Ye:h. Pa:ple d::n' t ~ v.hy ttE d21.ay, my 
th2!y cb that." 'This ~ is nnre cl.ass Hc:bit Evhl:n::e that was preju:li.cial to tiE PetitiaEr ard su..tl.d ha.ve 
l:a:n cbjoct.Erl to cy trial cnnsel. · 

(b) Direct Appeal of Ground · 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your d.ixect appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No Oil 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes O No 0 

(4) Did you appeal from the denial of your motion, petition, or application? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your answer to Question (c)(4) is ''Yes," state: 

Name and location of the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)(4) or Questio:q (c)(5) is "No," explain why you did not appeal or 

raise this issue: RaisinJ ttris issue P=t" Mart:iJE,z V. Ryen, - Ire:ffe:tive Assi:st.an::! af trial cn.n:;el 

issue mt raiBe:::l in the ini ti.al Rx ll. 42 p::st-a:nvictim pro::anirrJ. 

[ROUND 
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GROUND TEN: Fetit.ia'Er was dri.Ed his riglt to effoctive assistn::E of OJJn9el urler the 6th 
Arrarl. to the U.S. Ccnst. w-a1 trial a::ul9=l failed to c:bjEct to nultiple i.nsta'ces w-a1 the Can. Atty. ~ 
the Fetiti.ma- an the al.lEg:d victim to otta:-~ usinJ Class Hcbit ~- . . . 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim .). Illrirg 
clcsirg, the Can. Atty. argm Class 83bit Ev:i.d:n:::e riultiple t.im:s to the jury :1) ''Arrl I've tru:::h:d m this all:a:rly. 
It is the nab.n:e of ~ s::n:ts of cases that kids d:::n't cxne forward. a<ay? Wea.tier it is to a trust.Ed fri.arl, 
~ it is to a p:mnt in a g:x:rl h::nB envi.nm:ht, wri.ch Elh= did mt have, its just the nab.n:e of ~ cases.'' 2) 
"I rq:e Wen pl all g::; b:d< 1::tae, Scf/ m aHB'rl, v.e've g:,t a victim wn fits the profile of a child al:use victim, 
ckay, a child S=X cb..192 victim. 'lhis is it. Ckay?" 3) "B.lt I triEd to rrake it a µ)int in this ca:e to sxw pl~ 

rort of aff6'l:El"S cxne in all ~ an sizes. 'lli:y are atp]..(1/Ed, th:¥ are uarployEd. 'lli:y are intel J i g=nt, th:¥ are 
um.ratro. Its all a:::rcss the Ep:Ctrun. a<ay?" 4) 11 'That child gtEW to re an a:itl.t w:o starta::l havirg nicjltrrares, an 
th:¥ are g::tt:in:J tetter. t-bt.i.ce th:¥ are getti.rrJ retter w-a1 this pro:::ess picks q:,. w-ai v.e start the prcx:ESS of 
sa:kirg justice, s-e's st.artin:J to¢ tetter. Arrl that's an al:::s:>lute ~cp:iate rBSEX-£l92 of a victim of child sexual 
a::u9=.'' S)''ve learrm a lot ch:ut child S=X al:use cases in this trial fran p=:cple v.e µit m wu are m the frrnt lines 
with this shlff arrl d:El with cela~ dis:.lc:s.n:e. 'That's the µaurarin W'a1 a victim oces mt g:J irrrra::liately to a 
truste::1 ai.lJ.. t or call 911. II Al.l.cJ..rin;J the Can Atty. to argt.E Class 83bit Ev:i.d:n:::e o.>er an o.>er an aver with::ut 
c:bjEctim was h:igil.y pr12ju:nciaJ to the FetitiaEr. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) D id you raise this issue in any post-conviction motion, petition, or application? 

Yes O No Xl 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a hearing on your motion, petition, or application? 

Yes O No 0 

(4) Did you appeal from the denial of your motion, petition, or application? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your answer to Question (c)( 4) is "Yes," state: 

Name and location of the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available) : 

(7) If your answer to Question (c)( 4) or Question, (c)(5) is "No," explain why you did not appeal or 

raise this issue: Raisin;J this ~ P=t" ~ V. Ryen, - IreffECtive Assist.cn::E of trial mnsel 
i.ssl.E rot ra:iS:d. in tie initial Rx ll. 42 i:mt--a:nvicticn pra:ee::linJ. 

rnouND 
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GROUND ELEVEN: Petitia'Er was d:ni.Erl his ricjlt to effective assist:n::e of cn.n:el 1.l'l:EI'." the 6th 
Arrarl. to the U.S. Cmst. v..hen trial <XU1S2l failed to raire the issLE of p.n:jurErl Gran Jury 'Iest:i..m:x¥. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):Iuriig 
Fet.itia'Er's trial, l.Dts:ire the pres::n::E of the jury, the Can. Atty. stata:i to the m.n:i: m tJ...o di.ffera1t cxrasicn.s 
that, ''lli:re are the sare pnl:o:Jr~lS that ¼ere pres:nted to the Gran Jury arrl th:::se are mt illegal µntcgrcpls. '' 
'fu::l::e '7 legal putcs ¼ere the mly c:n:s p:es:nted to the Grarrl Jury or use::l in trial ~. fb..ever, the Can. 
Atty. preg:nted th:::se 7 putcs to the Gran Jury thrutj1 test:iJlmy of D=t. M2rric:k arrl lerl than to l::elieve th:y h:d 
rureru1S ot:rer a.re putcs. 'This was mt tnE b=ca ice m ot:rer pptcs ex:ista:1. After ~ this statalalt arrl v.hi.le 
lcx:ki..n;J at the 7 legal pntcs, a nart::Er of the Grar:rl Jury stated "I rre:n, its child al:use too." fu2 Can. Atty. rarairm 
silent, lett:inJ the Gran Jury l::eli~ that I1l..IE. putcs ex:ista:1 arrl the 7 lega1 px,tcs ¼ere i J J eg:il arrl a1s::> crn.sirerro 
':' dill.a c:¥:USe". ret. M2rr:i.c:k ma::E amt:iE'." false stateTent to the Grarrl Jury, tellirg than, "Arrl thn I aska:l him ax:ut 
the are pi.cb.n:es, he said if th:y ¼ere ta<a1 alm:J with th:::se ctlE:" pia.rture.s that I have, thn he rrust have txx:k 1::h::a= 
too." 'lhis:cwascafl a::rolute false statalalt as PetitiaEr rever a:lnitted to taki.nJ are pntcs. 'This false arrl mislea::lin;J 
testim::::ny frof ret. M2rric:k alm:J with the Can. Atty. all.o.v.in:J the Grarl Jury to l::elieve ev:iden:::e ex:ista:1 that did mt 
was preju:jj_cial to Petitimer. It was the resp::nsibility of trial o::u\9=l. to ITO\Te far the disnissal of the .in::li.dlre:lt 
with::ut preju:li.ce arrl ailON mly truthful test:iJlmy arrl ev:iden:::e that a:::tually ex:ista:1 to l::e presented to a n:w 
Q-arlJury. 

(b) Direct Appeal of Ground · 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No ~ 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and loc~tion of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes O No 0 

( 4) Did you appeal from the denial of your motion, petition, or applica ti.on? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location of the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)(4) or Questio:q (c)(5) is "No," explain why you did not appeal or 

raise this issue: Rais:in:J this issue [Er f.Br:t:ire,z V. Ryal, - Iref:foctive Assistax:e of 'Iti.al 
Co.n:el issue mt rai9:rl m t:re initial Kr ll. 42 p::st--a::nvictim prcceaiirg. 

fROUND 
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GROUND 'rWELVE: FetitiaE'." was cari..ed his rig:lt to effa::tive assistan::::e of~ U'l:Er ttE 6th 
Arrerl. to ttE U.S. Cm5t. w-ai trial ~ failed to insure that ttE jury instnct.icns w:wd req.ri.re a U1a1i.rrcus 
verdict. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): D..n:in:;J 
ttE test.im:ny of ttE alle:;J:rl victim, ttE can. Atty. aska:1 rer to id:nt:i.fy 7_µ-otcs for ttE jury. 'Irese v.ere ttE sare 
·7 px,tos that ttE ·can. Atty. refenrl to twice in cx:urt, rut of ttE presax:e of ttE jury, as teirg ttE 11sare µvto­
grcµis that ¼ere r:res=nta:I to 1:rE Gran Jury arl th2se are mt illa;:ial prtcgrc,p,s. I I D..n:in:J crrssexaninatim cy trial 
~, ttE allEg3J. victim stata:l that in a±li. tim to ttE 7 µntcs that ...ere a:initta:l into evidn::::e, there v.ere 8 
m::ire put.cs t.cke1, rore tJ:p]ess, rore ri.I:E, for a total of 15 put.cs. 'fue Inst:nctim N::>. 2, lre Of A Mimr In A 
Sexual Performn:::e, stata:l as follcws:l) 'That in Jeffergn Co. Ky. ,1:Et:w:a1 JcO.Jary 1,1998 arl March 6,2000, ttE 
Merl:nt kroon;µy enploye::l., a::nse:rt:e:1, autmri.zed or .irrl.ce::'l Erin Brarnick to~ in a sexuir i:erforTTEn:E; Am 
2) tr.at at ttE t.irre of s.rll a:ntcct, Erin Brarnick was less th:n 16 ye:irs of cge. It is mt eldd:nt arrl clear fron 
th:se instnct.ims arl verdict form that th:: jury cgra:rl, mt ally ·that FetitiaE'." crnmitta::1 me a::m.t of lre Of A 
Mimr In A Sexual Perfo:rmarre, rut alro excctly wu.dl puto tlE'j all telieve a:nstituta:I. this charg2! Fetit:i.m=r 
was dni.Erl a unarimls verdict arl thus, cue pnx-ess of lav b=ca 18€ trial ~ failerl to cbje:t to this instnct.im. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No~ 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes O No 0 . 
(4) Did you appeal from the denial of·.your motion, petition, or application? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location 6f the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)( 4) or Question. (c)(5) is "No," explain why you did not appeal or 

raise this issue: Rais~ this iss.E EE!"~ V. Ryen, - Ineffective Ass:ist:n::e Of trial 
Co..n:cl iss.E mt rai9Erl in t:re ini ti.al R:r.- 11. 42 µ:st--anvictirn ~. 
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GROUND 'THIRTEEN: Petit:.i.OO=r was d::niro his riqlt 'to effEct.ive ass:i.st:an:::E of a:uisel ~ tre 
6th lmn::l. to tre U.S. Cmst. v.ta1 trial a:uisel allcw:rl tre al1Eg3:i victim to :te released arl mt Slbje::t to 
re:::all. 

(a) Supporting facts (Do not argue or cite law. Just state the sp~cific facts that support your claim.):'Il'le al1Eg3:i 

victim, Erin Btcnick, was tre o:rn. 's first wi:t:ress at trial. At tre erl of l'Er testim::ny, trial a:uisel did mt inform 
tre tre o::urt that re -wcntro l'Er SJbje::t to n:call (for iJTt::ea::hra'lt PJrIX)9=S) arl even cgroo:i to let l'Er rera:in in tre 
cn.n:tnx:m as ai emibit for tre jury. Later in tre trial, d.n:i.rg a b:n:h mlfren:::e, trial a:uisel statEd to tre o::urt 
arl tre Cl:rn. Atty. that, "SE (Erin) told D=t. Merrick that s-e ha:l. lcrq hair at tre tine arl re (Petiti00=r) grcti:e:l 
rEr lag hair arl pillro rEr forward. t--b-J' tre px,-tcgrqhs sxw that s-e haj surt: hair at tre tine. II o:rn. Atty. ' 
n:p]..iej ''CbjEctim, h:srsay." ~ r~x:n::irl "that's w-iat Midclle (Erin) told him? that's h:srsay. '.Ihat w::url have 
t€a1 a cµstim 101 a:ul.d have presemrl to l'Er.'' 'Ihis was very rel.event b=rnlJSe s-e.ha:l. told D=t. Merrick d.n:i.rg l'Er 
first interview that s-e ha:l. lag hair at tre tine tre 7 pntcs ,;.,er-e t.akEn, arl this interview was,-1::efcie ste rean:hrl 
l'Er m:n's h::u?e arl fcurrl tre 7 µotcs. In clcsir:g arg.mnt, tre Can. Atty. statEd, "Everythirg s-e(Eri.n) said to tre 
last cetail de:xa::l cut. FW rre ffi:! in::msistaxy!" Later m, re statro, ''Was Et..e ever .i.nµ=a::tm? Did 101 S2e that 
1TU1a1t? lib!" Arrl cn::,ttEr tine, re statrs, "I-tr story ch:d<s rut with:llt ffi:! in::r.ns:isten:- N:>t ffi:! in:nrrECt cetail." 
'Il'B9e stataTmts alcre Sl:¥ Petiti00=r was preju:liarl bf tre ireffEct.iveress of trial cn.n9el. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes D No D 

(2) If you did not raise this issue in your dixect appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes D No~ 

(2) If your answer to Question (c)(l) is ''Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes O No 0 

(4) Did you appeal from the denial of·your motion, petition, or application? 

Yes O No 0 

(5) Ifyoux answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location 6f the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)( 4) or Questio:q (c)(5) is "No," explain why you did not appeal or 

raise this issue: Ra:isirg this i..sslE r;er-~ V. Ryal, - IrEf:foctive assistcn::E of trial 
cn.nsel i..sslE rot ra:i.9Ed in ttE initial Kr 11.42 p::st--a::nvictim pro:::arli.n:;J. 
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GROUND '.FOURTEEN: PetitiaEr was d:nia::l. his rujlt to effective assistace of cn.nsel. m:::er i:h= 
6th Jllrarl. to i:h= U.S. Crnst. v.h:n trial ~ d:m:nstrata:l his chr.i.rus in:xllP=tar::e d.lr:inJ a faila::l. c:bjectim to 
ina:inissible evi.c:are. . ' 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your cla1m.)D..n:irg i:f-)= 

testim::ny of Sgt • . Ju::1:h, i:h= Q:m. Atty. qLESticnrl him a:n::a:ni.n:J a s:::arrer .that was cnllECta::l as evi.c:are at PetitiaEr'·s 
h:::Ire. Trial Co.n:cl. c:bjECta::l, statin;J that tlEl:e was m evid:n::::e to snv that Petiticrer cwm i:h= s:aYEr v.h:n i:h= 
px,tas v.ere takro in 1998. G:m. Atty. stata:l m evi.c:are exista:l sx:w.inJ that re d:id1' t arrl i:h= jury a:u1d dsc:i.d:! that 
fa::t. 'The ~ overrula::l. i:h= c:bjectim arrl a:in:i.tta::l. i:h= s:::atTI::r into evi.c:are as c0 e.xhibit. If trial ~ ha:i 
bro.tj1t it to i:h= attrotim of i:h= trial cnn:t that i:h= manufa:::t::ucirg date of i:h= s:::anrEr was statµrl 2006, his 
c:bjectim w:l.l1d have l:::e::n .9..lStain:d.. PetitiaEr ha:i told Iet. Merrick dn:in:J his intern:gatim that he did mt ew1 a 
s:::anrer wa1 i:h= 7 rtx:>tos v.ere takm in 1998. ~, d.rin:J h2r interview, i:h= alle;:pa:i victim ha:i told Iet. Merrick 
that i:h= Peti ticrer ha:i ''s:anri'' i:h= px,tas m a s:::airEr J:a::k in 1998 arrl testifia::l. to this ~. Peti tiaEr' s 
s:n a1ro test.ifiro tlEl:e was mt a . s::rorer in tteir h:::Ire mtil 2006. PetitiaEr testifia::l. that i:h= ECaTEr was a gi£t 
re recei. va:1 in 2006. ~ testifia::l. it was used far s::n:::ol rel.ata:l w:::irk as re was a s::n:::ol tm:ner, tea:hinJ eloctricity. 
Trial a::,.n;e1. was cbvirusl y in:m{:etrot far mt p:,intin;J cut to i:h= cnn:t that this s:::anrer was mt rranfa:::hn:a::1 
mtil 2006 wu.ch resultro.. in a faile::i c:bjectim arrl alla-.e::1 a fietiticus ina:inissa::lle arrl h.iguy preju:licial pia:::e 
of evi.c:are to te a:in:i.tta::l. as c0 e.xhibit. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No }Cl{ 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Dock.et or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a hearing on your motion, petition, or application? 

Yes D No D 

(4) Did you appeal from the denial of·your motion, petition, or application? 

Yes D No D 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes • No • 
(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location 6f the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opi:iµon or order, if available): 

(7) If your answer to Question (c)( 4) or Questio~ (c)(5) is "No," explain why you did not appeal or 

raise this issue: Raisin:J ttris i.ssL.E i::er Martirez V. Ryal, - IrEffe:::ti.ve assi.stan::! of trial 
o::unsel i.ssL.E rot rai9:d .in~ initial R:r-. 11.42 p:::st--a:nvictim ~-
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GROUND FIFTEEN: Fetitiaer was oone:1 effective assi.st:;n::e of cnnsel urler 1:he 6th l\rrarl. 
to 1:he U.S. Ccr:st. Wl3'l trial CD.lllS=l faile:1 to cbjEct to tearsay stataTEnts of Cirrly Bramic:k arl Keitha (last nare 
t.nkn:::w1) (rm-tEst.ifyinJ witresa:s) int:roi.ce:i thra.tj:1 testim::ny of Edn Bramic:k. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): Olrin:J . 
Fetitiaer's trial, can. witress Edn Brcnu.c:k (Sip:s) rr.:rl2 S:!llera1. statarEnts allap:lly rr.:rl2 bi her rm-tEst.:i.fyirg 
not:rer J Cin:¥ Brcrnick. Edn stata:i, II~ a:rrE to lfe arl said that her arrl Mark h:d d:cid:rl that fuc¥ v.e1'.'e g::>irg to 00 
a m:::rlilin;J p::rtfolio for rre, arl ~ hcd rut a picb.:lre rut of a m:gaz:ire as c0 exarple of 1:he kirrl of pid:llres that I 
w:l.lld t.e tak:i.rg." later en in her testim::ny, Eh= said, "fl:! arrl my nan W:nt arl talka:1 arl my nan care ta:k to rre arl 
said, "fuc¥ v.ere g::>irg to tcke v.hat Mark calle:1 Ehrl::w pid:llres, ¼hich I was--Eh= aska:1 Ire to take my tathirg suit tq::> 
off arl I w:l.lld t.e tcpless in 1:he pid:llres tut~ cn.ili:h't see aiythin;:J.'' Arrl cgain, ''My nan arl Mark W:nt to antlEr 
rcan to talk, arrl my nan care ta:k arl said "that Eh= was tire:1 rut Mark W:1S1 1t d:n:? yet oo Eh= was g::>irg h:rre. Arrl 
~ re finism with rre re was g::>irg to l:rin;J rre h:rre." Edn ai:li.tirnally rra:::e aoot:tEr statarait alla;J=ly rra:::e bi 
clXJt:ta- rm-tEst.ifyinJ irrlivirual nara:l I<eitha. Edn stata:i, ''vhen t toJd Keitha, Eh= toJd rre I n::e:i3:::1 to tell my nan 
¼hat ha[:p:n:rl. '' t'-ei.1:tEr of ~ irrlividlals testifie:1 or v.ere at 1:he trial to ,tffitify. tbt rnly are ~ statarEnts 
h:srsay arl ina:in:issa::tl arl S'U.tl.d have b::En cbjECtai to, rut aloo d:nia:1 Fetitiaer his rujlt to a:x:rfrmt ~ 
statare:its b=cal 1CP reitta:-~ was availcble for ctU3&-€.XcJTlintim. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No XI 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes O No 0 

(4) Did you appeal from the denial of·your motion, petition, or application? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location of the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)( 4) or Question. (c)(5) is "No," explain why you did not appeal or 

raise this issue: RaisinJ this issue~ M3rtirez V. Ryal, - IrEf:fe::tive assista:re of trial 
cn.n9el issue rot ra:iS:rl in tre initial Kr ll.42 pE:--<XnVictim pro::aa::ti.nJ. 
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GROUND SIXTEEN: 1€titiaEI'." v-la.5 d:rri.Erl effoctive assist.cn::e of cn.nsel un:h- the 6th Anarl. 
to the U.S. ca.st. Wl:n trial cn.nsel failErl to cbjoct to reanxiy statanents of Cirrly Brcmick, a n::n-testify:i.rg 
wi:tn=Ss int:rcrl.cEd throtj1 testirra:rf of G3ry Si.µ:s, Tam1y Sri.elds, arrl Let. ~ M=rr:i.ck. . 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): At.PetitiaEl'."'s 
m.a]., 3 crl:liticnal. can. witresses, G3ry Si.µ:s, Tamy .SSU.elds,arl Let. M=rr:i.ck all mrl:! staterrents allEgEd.ly mrl:! 
by the n::n-testify:inJ witress Cirrly Brcrnick. G3ry Si.µ:s testifiErl, "I cp3ID the dra-.er arl tta-e v.ere all th:re 
~ that ter nnth::r said hrl l:::.e::n dest:!:uya:l." 'l'aTrr¥ Slields testi.fyErl, "I asked Cirrly to o:rre lure an Cirrly 
just l:asically, told me O a:::uld h:nlle the sit:J..E.tim by myself. ~ was mt re:rly to o:rre lure." arrl later,"S'l2 
gave ter(Ci.rrly) f.in3n:::ial~ gave ter nm ITtn2Y all the time. I t ,;,.as kirrl of "i0-1 ha.veto give me lltD2Y·" ty[:E 
of t:hinJ. Let. Marrick testifiErl, ''Ci.rrly Brcnri.ck, in the a:ntrollErl ~ call, a:nfi.rm:d that tta-e ¼ere pictures 
takEn." arrl "Ard t:h::n later Wl:n I ta1ke::i to Cirrly Brcmick, Ehe said that they did the sare t:hinJ arl v.e v.ere cble 
to lcx:ate it t:h::n." At ro time did trial cn.nscl. cbjoct to ~ of 2ni reanxiy statarEnts allc:w.in:J in:dnissable 
evi.d:rce tote intrcdnrl to the jury arl ~ the PetitiaEr the q:pa:turity .to curfrml the in:lividual. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No XX 

(2) If your answer to Question (c)(l) is ''Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes O No 0 

(4) Did you appeal from the denial of your motion, petition, or application? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location 6f the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)(4) or Questio~ (c)(5) is "No," explain why you did not appeal or 

· raise this issue: Raisirg this isst.E i:er M3rtin2z V. Ryal, - In:ffective ass:istare of trial 
~ iS9..E mt ra:isrl in t:h: initial Kr ll.42 µ::st-a::nvictim pru::ea:linJ. 

fROUND 
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GROUND SEVENTEEN : Petitim=r was d:niErl effe::tive ~ of cnnsel urla:- 1:he 6th .Marl. 
to 1:he U.S. Cmst. v.h::n trial cnnsel faila:i to cbjocy to hearsay statarents of Cirrly Bra1ni.ck, a n:rH:est.i:fyirg 
witn:ss, .intro:hm by 1:he Can. Atty. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): D..rr:in;J 
Petitim=r' s trial, 1:he Can. Atty. rna::le several l'Earsay stataTa1ts to 1:he jury to infl.U::rre th:m. 'Tue Can. Atty. toJd 
1:he jury in his cl.csirg stataTEnts, ''ve kn:»l that Cirrly Bra1ni.ck p..rt that makap m rer arrl Eh::w3::l pictures of ¼hat 
Ebe 'Wcflta:1. N::w, I llE:11 by this is-an Mr. Yarrrey a:in:i.ts this-that a::bJally Cirrly brotj1t aver s:mt::h:m;J even nure 
explicit, nure e.xplici t th:o this, ckay, arrl said,' "This is ¼hat I want ycu to cb with my daujlter. '' arl, ''\"hat sn.l1d 
tity cb 1:he nment a p:irent says "I want explicit pictures of my daujlter", arrl Eg3in later re states, "I d::n't 
disp.rt:e Mr. Yarrrey that 1:he puto's ...ere a::bJally nure explicit, ycu kn:»l, 1:he cres that Ebe said, '"This is ¼hat I 
want of my da.tj'lter. II 'Ihese i.ncrln:issa::te hearsay stataTEnts ¼ere presenta:1, cy 1:he Can. Atty. , with 1:he s::>le p.n:p::re 
of inflU2!cirg 1:he jury~ 1:he PetitiaEr. 'Il:ial cnnsel sh::u1.d have cbjEct:Erl to t:rese hearsay statarEnts. '1his 
was a d:nia1. of Petit.i..aEr's ri<jlt tu a:xlfrml an :i.n:livid.lal that W3.S mt a witn:ss or present in mrt. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No D 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No )Ql 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes D No 0 

(4) Did you appeal from the denial of·your motion, petition, or application? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes D No 0 

(6) If your answer to Question (c)(4) is "Yes,"· state: 

Name and location 6f the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the· court's opi.:rµon or order, if available): 

(7) If your answer to Question (c)(4) or Questiol), (c)(5) is "No," explain why you did not appeal or 

raise this issue: Rais.in;J this .issLE p::!t' M:lrt::irl2'Z V. Rya'l, - IrEffECtive assistan:::E of tr.tal= 
cn.n:el .issLE mt rai.'xrl ID th2 initial Rx ll.42 p:st- a:nvictim ~-
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GROUND EIGHTEEN: 8=1:i.tia-Er was dri.e::1 his r:i.glt to effa:t.ive assist:cn::e of cnnsel un:l:!r- the 
6th Pm:rrl. th the U.S. Cmst. Wl2r1 cnnsel faile::1 to cbjEct. to c11 unreliable arrl ina:inissa::,le CKl.J intake leg 
mterro into evi<l:l'l:E. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): At trial, 
'Ire Can. .intro:ire,j a CKl.J Intake Leg alleg:rll y c:reat.e::1 pri.cr to trial sx:w.i.n;J that tre allegd victim rep::rta:i 
the alla;µtims cgrinst 8=1:i.ticrer as re:::Ently as 5 y'ffirS tefore trial. Trial cn..n:el sxu1d have cbjEcte::1 to the 
a:inissim of this mreli.a:)le evidn::e. 'lhe Can. Atty. states dn:inJ trial that the CKl.J Intake Lcg is faulty. 'Ire 
Pra:a::utor crlnits that the alla:p::i victim's list.e::1 date of birth is 3-7-2004~ 'lhis is 7 years after the alle:J3? ircid::nt. 
ldii:tim:illy, as a::xn::wla:g:d l:1/ the Can. Atty., this Intake Lcg list.e::1 the ircid::nt date as 6-21-1905, 103 years 
p:icr to trial arrl lmJ tefore ~ ass:x:.i.at.e::1 with this trial was e..e1 1:x::m. 'Ire Can. Atty. crlnitt.e::1 tlEre was 
m ass:x:i.at:.ive ~ file a::m:cta:j to or with this Intake Lcg. 'lli:se fa::ts rrake this Int.a<e Lcg unreliable arrl 
in:rln:i.ssib1. arrl sxu1d have tEal cbja:::ta:1 to l:J/ trial cnnsel. 'lhis un:el:i.cble arrl :inrln:issa::lle Intak Lcg was 
int:raire:1 l:1/ the Can. Atty • .in a blcOtatt attalpt to lx>lster the a::nl5el:" 1S crerli.bility. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No )QI 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes D No 0 

(4) Did you appeal from the denial of·your motion, petition, or application? 

Yes D No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No D 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location of the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)( 4) or Questio:q (c)(5) is "No," explain why you did not appeal or 

raise this issue: Raisin:J this i..s.51.E p:r- Mart:irEZ V. Ryal, - Ineffoctive as.sis-tare of trial 
cnn=:e1 i..s.51.E mt raioo:1 in th:! initial Kr 11. 42 J:X)St-anvictim pro:::a:rlin:J. 
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GROUND NINETEEN: PetitiaR" was d:nied his rig:lt to effECtive ass.istan::e of cnnsel tn:Er tlE 
6th lmn:l. to ttE U.S. Ccnst. W1En cn.nsel o:.erCEd him into sigrin;J, ard fa:ili.nJ to explain tlE a::nse::µn::::e of 
a1 :iJTpr-c.p:!t- sentm:::in;:J cgreara,t. . 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claun.): After" 
PetitiaR" was tried ard a:nvict.ed at trial, refEnS= cnnsel a:nfis::ata:l. Petit.iaer's i::ers:nal items in:::lu::l.inJ his 
glasses, statinJ thy ...ere mt allew:rl in jail, arrl gave th:m to Petiticrer's s::n. Petit.iaer was taken to a ''m 
a:::rrt:ct" mJ..din:J cell rext to ttE a:in:tro:ln. ~ th:n brt:u:;tit a d:xuTalt that h::statro was a"Sffltaci.rg lgrESTB1t" 
te.1..1.in;:r ttE Petit.iaer that it was a senten::in;f c:gtESTB1t far 15 years in pris::n arrl th.is was tlE b:st d2al tlE 
PetitiaR" a::uld ~t. With:ut his gJas'x'S, PetitiaR" was farca::i to rely m trial cnnsel's expla1atim. 'Ire PetitiaR" 
was rever inforrrro cy cnnsel that th.is :inprq:er c:grESTB1t w::uld cx:nstitute tlE senten:E as a violrot offEnS=, 5 ~ 
o:::n:litimal ~. lass of g::x:dt:.iire W1ile in:::arcerata:l., arrl h:::us~ restri.ctims .in violatim of ex--p::st-fa:::to lav. 
'Ire violent offerrer lav p:rta:irri.rg to th.is ~ did mt take effa:::t until 2006, 9 years after tlE allEg:rl a:mnissim 
of th.is cd.Ire. c;b..n3el a13J failed .to inform tlE PetitiaR" that h:i was givinJ t.p his riglt to ~ tlE oo:::isim. 'Ire 
J.a..s p:rta:irri.rg to Petitia:ers criire ard senten::e, c:nag:d. several tiJres J::eTue:n 1998, tlE allEg:rl date of cx:n.n:ax:e, 
ard 2010, W1En PetitiaR" was a:nvictEd. ard sentEn::a:l.. 'Ire PetitiaR" was preju:li.CEd cy mt te:in:J sentEn::a:l. llt'l:E'." tlE 
1998 lav in effa:::t in 1998 W1En th.is crime allEg:rlly cx:n.n:ro. extarlin:J Petiticrer' s sentare. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction,. did you raise this issue? 

Yes O No D 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or .application? 

Yes O No DI 

(2) If your answer to Question (c)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result. (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes O No 0 

(4) Did you appeal from the denial of·your motion, petition, or application? 

Yes O No 0 

(5) If your answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes O No 0 

(6) If your an·swer to Question (c)( 4) is "Yes," state: 

Name and location of the court where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)(4) or Questio:o, (c)(5) is "No," explain why you did not appeal or 

raise this issue: Rais:inJ this i.ss.E r:er Mrt::irez V. Ryal, - Ineffective assistaxe of trial 
~ ~ mt rai9a:i in tre initial Kr ll.42 pro;:arlirg. 
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GROUND TWENTY: fetiticrer was. dri.e::i effective a.ss:ist:ax:E of <n.ln9=l l..Ill=r the 6th Arrarl. to 
the U.S. O::nst. wai trial CXlil92l failErl to establim a date for the aJ.l.Eg:rl o:::mnissicn of the crirre arrl allc:winJ 
the 2{:Plicaticn of a 931taxe that violates ex-p:::st-fa::to lav. . . . 

(a) Supportingf~cts (Do not argue or cite law. Just state the specific facts that support your claim.): PetitiaEr 
was arresta:i m M3rctl of 2008 ha9:rl en en allEgaticn l::y the a:x:user- that En= ha:1 te2!1 a:::u93:i J::y the fetiticrer 10 years 
p;ior. 'Il1is w:::uld have d:sig:lata:i theallegrl crirre to have te2n a::rnni tta::l in M3n:h of 1998. ne in:::::id::nt states a time 
£rare of 3-1999to 3-2000. 'Ihra.l;jn.rt trial the Pn::a:o..rtor arl wim:sa?S testinrny referm::Ed the year of 1998 arrl a]3) 
that the ircid:nt, WE:1 rep:rtro in 2008, cx.n.n:ro 10 years pd.or vhldl pla::e;; the allegrl in:::::id::nt cxn.n::in;J in 1998. 
'Ire esta::il.iSTrEnt of a tirre of a:::r::uren:::: is extrsrely inµrtant dE to the varicus statute d1ccg::s that cx.n.n:ro dn:inJ 
this tirre. ld:litimally, Fetitiaer- was 92:fltanrl l..Ill=r the 2010 statute for an allegrl crirre that re was fan:i;µilty 
of a::rnnittirg l::elNxn 1998 a:rl 2000. ne statutes prta:inin;r to this crirre chan;J:d 3 or nore tiJTes tetw::En 1998 arl 
2010. Fetiticrer tBS te2n preju:lioo::i J::y ~ failirl;J to establis1 a .sp::cific date .or eve1 a year of the allegrl 
crirre. fu:! d1cnJ2S in the lav definitely extarl the fetitiaEr's lEilJfu of 92:fltffi:E, gxrl tirre eam:d vhlle in:arc:Erata:i,] 
h:usirg restrictims WE:l rel B3931, arrl cl1U.ll1t of a:n::liticnal di9:i1arg2 vhlcn was oot era:::tErl mtil 2006, ~ after 
the allegrl cxmrissicn of this cr:irre. 

(b) Direct Appeal of Ground 

(1) If you appealed from the judgment of conviction, did you raise this issue? 

Yes O No 0 

(2) If you did not raise this issue in your direct appeal, explain why: 

(c) Post-Conviction Proceedings: 

(1) Did you raise this issue in any post-conviction motion, petition, or application? 

Yes O No ~ 

(2) If your answer to Question (c)(l) is ''Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court's decision: 
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Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a heanng on your motion, petition, or application? 

Yes D No D 

(4) Did you appeal from the denial of·your motion, petition, or application? 

Yes D No D 

(5) IfyoUI answer to Question (c)(4) is "Yes," did you raise this issue in the appeal? 

Yes D No D 

(6) If your answer to Question (c)(4) is "Yes," state: 

Name and location of the coUit where the appeal was filed: 

Docket or case number (if you know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (c)( 4) or Question. (c)(5) is "No," explain why you did not appeal or 

raise this issue: Raisirg this iss.E J:E[" Martirez V. Ryen, - n-Effoctive assistare of trial 
co.nsel iss.E mt raise:1 in th::! initial lU" ll. 42 p:m--<x:nvicti.m ~. 
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13. Please answer these additional questions about the petition you are filing: 

(a) Have all grounds for relief that you have raised in this petition been presented to the highest state court 

havingjurisdiction? 0 Yes ~ No 

If your answer is "No," state which grounds have not been so presented and give your reason(s) for not 

presenting them: Gr-curl 1 presented to Ccmi: of J1fp:E1s rn Dira::t cHffil. 
Gta.rrls 2 throtj1 6 presentErl to Ccmi: of Jlfp:Els rn ~ of R:r 11.42 M:Jtirn. 
Grt::urls 7 throtj1 20 ...ere n:ver raisej in the initial p:::st a:nvictirn rrotirn de to 
the ~en::e arrl ~ of ret:ain:d cn.nsel. 

(b) Is there any ground in this petition that has not been presented in some state or federal court? If so, 

ground or grounds have not been presented, and state your reasons for not presenting them: 
Gran:is 7 throtj1 20 ...ere rerer raisej in the initial p:::st a:nvictirn notirn de to 
the :irexp:ri.en::e arrl ~ of ret:ain:d cn.nsel. 

14. Have you previously filed any type of petition, application, or motion in a federal court regarding the conviction 

that you challenge in this petition? 0 Yes lOl No 

If "Yes," state the name and location of the court, the docket or case number, the type of proceeding, the issues 

raised, the date of the court's decision, and the result for each petition, application, or motion filed. Attach a copy 

of any court opinion or order, if available. 

15. Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or federal, for 

the judgment you are challenging? 0 Yes ~No 

If "Yes," state the name and location of the court, the docket or case number, the type of proceeding, and the 

raised. 
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16. Give the name and address, if you know, of each attorney who represented you in the following stages of the 

judgment you are challenging: 

(a) At preliminary hearing: Jares Falk, k:l::iress unkn::wl, r-b.re:1 to S:::uth Carolina d.n:-:inJ pretrial, 
surt.ly after arraiglrent. 

(b) At arraignment and plea: Jares Falk, k:l::iress mkn::wl, r-b.re:1 to S:::uth Carolina surt.ly after 
Arraigment. 

(c) At trial: Jares Falk, ki::m:ss unkn::w'l, MJverl to S:::uth Carolina Etnrtly after Arraigrm:nt. 

(d) At sentencing: Jee Blarrlford, 'Il'E I...arrlvard H:use, 1387 S. Fa.rrth St., Lcuisville KY. 40208. 

(e) On appeal: Jee Blarrlford, 'fr.e I..arl,rard H:use, 1387 S. Fa.rrth St., Lcuisville KY. 40202. 

(t) In any post-conviction proceeding: Jee-·Blarrlford, 'fr.e I...an:ward H:use, 1387 S. Fcurth St., 
Lcuisville, KY. 40208. 

(g) On appeal from any ruling against you in a post-conviction proceeding: M3l.lrEa1 Mlivan, Ke.rrtu:ky 
fbre Ll.fe B1ildirg, 239 S:::uth Fifth st., &ri.te l'iOO, Lcuisville, KY. 40202. 

17. Do you have any future sentence to serve after you complete the sentence for the judgment that you are 

challenging? 0 Yes ~ No 

(a) If so, give naine and location of court that imposed the other sentence you will serve in the future: 

N/A 

(b) Give the date the other sentence was imposed: 

(c) Give the length of the other sentence: 

( d) Have you filed, or do you plan to file, any petition that challenges the judgment or sentence to be served in the 

future? 0 Yes 0 No 

18. TIMELINESS OF PETITION: If your judgment of conviction became final over one year ago, you must explain 

the one-year statute of limitations as contained in 28 U .S.C. § 2244( d) does not bar your petition.* 
3-1-2010 Final JuiJn2nt/Se'lten::irg 
3-26-2010 tbti.CE of J\w=al 
12-22-2011 Direct Aw=aJ. Cp:inim 
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6-28-2012 
2-28-2013 

Pro-Se RI 11.42 filed 
&wJ-Ell'61tal RI J.J..42 filed 
(&tmittro 1:¥ retairm ~) 
RI 11.42 D:nied cy Ci.ra.ri. t Crurt 
t-bti.ce of AA;:eal filed 
Crurt of A{::p:s1s D:nial. of RI 11.42 
M:Jticn for llis::retiroary Revi&r · 
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2-12-2016 
2-23-2016 
1-11-2019 -
2-12-2019 
4-23-2019 r-btim for Dis:retirnary R£vi.e..l wi:tlrlrcw'l cy Jlfl:ell..ant 

Tollirg Tine Calo ilati.cns 

.lDdays 
+<X) days (Writ of Certerori mt filai) 
+21 days (D:ire:.t Pfp=al la:xmi.rg final) 
476 days 

-187 days (Tine l:EM:m Dira:.t Pfp=al q:,inim arrl Pro-Se RCt- 11.42 t-bticn) 
- 85 days (Tine 1.ap:;e l:Etv.a:n wit:h:lraw of M.D.R. arrl filirg of this Petiticn ) 

2C¼ days (Raminirg to file Petiticn as of July 17, 2019) 

This Petiticn is d.E cy Felnmy 6, '20'20 

* The Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA") as contained in 28 U.S.C. § 2244(d) provides in 

part that: 

( 1) A one-year period of limitation shall apply to an application for a writ of habeas corpus by a person in 
custody pursuant to the judgment of a State court. The limitation period shall run from the latest of -

(A) the date on which the judgment became final by the conclusion of direct review or the expiration 
of the time for seeking such review; 

(B) the date on which the impediment to filing an application created by State action in violation of 
the Constitution or laws of the United States is removed, if the applicant was prevented from 
filing by such state action; 

(C) the date on which the constitutional right asserted was initially recognized by the Supreme 
Court, if the right has been newly recognized by the Supreme Court and made retroactively 
applicable to cases on collateral review; or 

(D) the date on which the factual predicate of the claim or claims presented could have been 
· discovered through the exercise of due diligence. 

53



'lll.A0241 
(Rev. I 0/07) 

Page4'7 

(2) The time during which a properly filed application for State post-conviction or other collateral review 
with respect to the pertinent judgment or claim is pending shall not be counted toward any period of 
limitation under this subsection. 

Therefore, petitioner asks that the Court grant the following relief: Grant this Writ of Hal:::eas Corp.is or, Orc:er c11 

Evid:n.tiary H2arin;:J arrl ~int cnnseJ.. to ~t Petitiaa- at i::l)= l-Earirg, or in i::l)= altemati~, ar:p::>int cnnseJ.. 
to repres:nt Petitiaa- in all future fi.l:in;}S re:pire::l. in this a::t.im in:::11.din:J i::l)= ptEp3ratim of his r-arnr-arrl.111 
of Lav W1ich will re re:ESSaJ'.Y to resp::rrl to i::l)= Ccrmm,-,ealth 

or any other relief to which petitioner may be entitled. 

Signature of Attorney (if any) 

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct and that this Petition for 

Writ of Habeas Corpus was placed in the prison mailing system on 07- /7- :J.01q (month, date, year) . 

Executed (signed) on tJ]- /~-J.o/9 (date) . 

If the person signing is not petitioner, state relationship to petitioner and explain why petitioner is not signing this petition. 
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From: Mark Yarmey #234693 
Green River Correctional Complex 
1200 River Rd. 
P.O. Box 9300 
Central city, KY. 42330 

TO: Vanessa Armstrong, Cl e rk 
United States District Court 
106 Gene Snyder U.S. Courthouse 
601 w. Broadway 
Louisville, KY. 40202-2249 

Re: Habeas Corpus Five Dollar Filing Fee: 

Ms. Armstrong; 

F l L ;:.u l ., 

19 JUL 18 PH 12: 32 

3; /'l- CAI- 5'Zt>- c,,e,,S 

Enclosed is my Habeas Corpus Petition, Jefferson Circuit 

Case No. 08-CR-001191. The five dollar f iling fee is being sent via 

seperate first class mail as this institution reads outgoing legal 

material prior to enclosing a check. The five dollar filing fee 

should arive within a f ew day s of your receipt of this Petition. 

If you have not received my filing fee within a week of 

recei v ing this Writ, please let me know. Thank you for your 

understanding in this matter. 

Sincerely, 

~H:r~y(t 
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NO. 0'6 ~~ I I °I\ JEFFERSON CIRCUIT COURT 
DIVISION ONE (1) 

MARK YARMEY PETITIONER 

V. ORDER 

COMMONWEALTH OF KENTUCKY RESPONDENT 

* * * * * * 

Thi~ case is before the Court en Petitioner Mark Y armcy' s ("Petitioner") motion to 

vacate or set aside his criminal conviction pursuant to combined RCr 11.42 and CR 60.02 

motions. Petitioner has filed briefs for both motions. The Commonwealth has filed a response 

brief. An evidentiary hearing was conducted on October 11, 2013, and recorded at 30-01-13-VR-

181-A. 

Findings of Fact 

Judgment of conviction was entered against Petitioner on January 9, 1997. He was found 

guilty of Use of a Minor in a Sexual Performance. He was sentenced to fifteen (15) years to 

serve for this criminal conviction. 

Issues of Law 

The issues for this Court to address are: (1) Whether Petitioner received ineffective 

assistance of counsel pursuant to RCr 11.42 and the Supreme Court of the United States' 

decision in Strickland v. Washington, 466 U.S. 668,669 (1984); and (2) whether newly 

discovered evidence warrants post conviction relief pursuant to CR 60.02. 

Analysis 

The purpose of an 11.42 post-conviction motion to vacate, set aside, or correct sentence 
1 
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is not to provide an opportunity to conduct a fishing expedition for grievances, but rather to 

provide a forum for known grievances. Commonwealth v. Bussell, 226 S.W.3d 96 (Ky. 2007). 

RCr 11.42(2) expli~itly requires a specific complaint, factual support, and prejudice. Movant 

"must aver facts with sufficient specificity to generate a basis for relief." Lucas v. 

Commonwealth, 465 S.W.2d 267,268 (Ky. 1971). 

The motion must be filed within three years after the judgment on appeal becomes final 

with two exceptions: (1) when the factual basis of the claim was unknown to the movant and 

could not have been ascertained through due diligence; or (2) when the fundamental 

constitutional right asserted was created after the three year period and has been held to apply 

retroactively. The motion must then be filed within three years after the event establishing the 

exception occurred. RCr 11.42(10). 

Pro se movants are not held to the same standards as counsel for purposes of determining 

sufficiency of a motion as a pleading. Still, the pro se motion must be specific. Commonwealth v. 

Miller, 416 S.W.2d 358,360 (Ky. 1967); Brooks v. Commonwealth, 447 S.W.2d 614,618 (Ky. 

1969); Case v. Commonwealth, 467 S.W.2d 367,368 (Ky. 1971). 

Whether at a hearing or simply on the motion itself, the burden·of proof is on the movant. 

Dorton v. Commonwealth, 433 S.W.2d 117, 118 (Ky. 1968). "The burden is on the accused to 

establish convincingly that he was deprived of some substantial right which would justify the 

extraordinary relief afforded by the post-conviction proceedings provided in RCr 11.42." 

Commonwealth v. Campbell, 415 S.W.2d 614 (Ky. 1967). Movant's failure to introduce 

evidence to substantiate a particular claim constitutes waiver of claim. King v. Commonwealth, 

408 S.W.2d 204,205 (Ky. 1966). If it appears the movant is entitled to relief, the court shall 

vacate the judgment and discharge, resentence, or grant movant a new trial, or correct the 

2 
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sentence as may be appropriate pursuant to Civil Rule 52.02. 

" It is not the purpose of RCr 11.42 to permit a convicted defendant to retry issues which 

could and should have been raised in the trial court and upon an appeal considered by this court." 

Thacker v. Commonwealth, 476 S.W.2d 838 (Ky. 1972). 

By its terms, CR 60.02 is an extraordinary remedy. Wilson v. Commonwealth, 403 

S.W.2d 710, 712 (Ky. 1966). It is "available only when a substantial miscarriage of justice will 

result from the effect of the final judgment." Id. CR 60.02 supplements RCr 11.42 and is not a 

substitute for it. Perkins v. Commonwealth, 382 S.V/.2d 393, 394 (Ky. 1964). A defendant is 

prevented from using CR 60.02 to raise issues which could have reasonably been presented via 

RCr 11.42. Gross v. Commonwealth, 648 S.W.2d 853, 856-857 (Ky. 1983). 

CR 60.02 is available for relief that is not available by direct appeal or under RCr 11.42. 

The movant must demonstrate why he is entitled to this special, extraordinary relief. Before the 

movant is entitled to an evidentiary hearing, he must affirmatively allege facts which, if true, 

justify vacating the judgment and further allege special circumstances that justify CR 60.02 

relief. 

CR 60.02 is available "to correct or vacate a judgment upon facts or grounds, not 

appearing on the face of the record and not available by appeal or otherwise, which were not 

discovered until after rendition of judgment without fault of the party seeking relief." Gross, at 

856. 

In his motion to vacate sentence pursuant to CR 60.02, Petitioner argues that he was 

erroneously charged with the crime of Use of a Minor in a Sexual Performance. In its response to 

Petitioner's 60.02 motion, the Commonwealth contends that the record refutes the basis of 

Petitioner's claim in that the photographs admitted were not used to prove the "sexual 
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performance" element, but rather they were used to establish the context in which the alleged 

crimes occurred. Further, the Commonwealth points out that the issues argued by Petitioner 

pursuant to CR 60.02 were pretrial matters not properly raised under CR 60.02. 

In both instances, the Commonwealth is correct in its assertions that Petitioner's CR 

60.02 motion for post-conviction relief fails. The photographic evidence was presented not as 

direct evidence of any sexual performance, but rather as a means of showing the context in 

which the crime occurred. All additional arguments raised by Petitioner in his CR 60.02 motion 

were subject to direct appeal and not properly brought under CR 60.02. 

In his motion to vacate sentence pursuant to RCr 11.42, Petitioner argues that trial 

counsel was deficient by failing to: conduct an adequate investigation of the case and inspection 

of evidence to determine if the ~amera still contained photos; request the Court to instruct and 

inform the jury about the number and nature of photos in the camera after photos were 

discovered; request a mistrial to allow time for examination of the newly discovered 

photographic evidence to determine their nature and origin, including whether or not they 

originated from the same package as other photos. 

Petitioner also asserts the following as evidence of ineffective assistance of counsel: trial 

counsel was ineffective in his general presentation due to a prior automobile accident and the 

prescribed narcotics he was taking during trial; trail counsel failed to investigate previous claims 

of rape by the victim, request psychological examination of the victim, or follow the rules of 

civil procedure in presenting the prior unreported sexual assault on the prosecuting witness. 

According to Petitioner, trial counsel also failed to explain the negative consequences of 

allowing Petitioner to testify on his own behalf after failing to adequately prepare him for 

testimony. Finally, Petitioner argues that trial counsel failed to adequately explain the plea form 
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at trial. 

In this final submitted "closing argument," Petitioner reiterates the arguments raised in 

the original RCr 11.42 motion and also summarizes the testimony from the October 11, 2013 

evidentiary hearing. Petitioner requests this Court to grant a new trial in this matter due to 

Petitioner's trial counsel's ineffective assistance. 

In its response to Petitioner's request for relief pursuant to RCr 11.4 2, the 

Commonwealth asserts that the issues Petitioner raises under his RCr 11.42 motion are subject to 

normal appeal. The trial court judgment on appeal was affirmed by the Court of Appeals, and 

now Petitioner is attempting to raise additional issues which he initially waived his right to , 

appeal through this post-conviction relief motion. Further, the Commonwealth adds that the 

tactics chosen by Petitioner's trial counsel did not constitute ineffective assistance. Rather they 

fell within the broad range of discretion accorded to a defense attorney. This accordingly fails the 

two-pronged ineffective assistance of counsel test required under the Strickland decision. 

With regard to the argument involving the film in the Kodak Polaroid camera, the 

Commonwealth argues that nothing Petitioner's trial counsel decided to do or refrain from doing 

in regards to the inadvertent discovery that the Polaroid camera still had film inserted in it at the 

time of trial, or that it was meant to be used with a film pack designed to hold ten photographs, 

constituted ineffective assistance. Even if it did, the Commonwealth argues that it is telling that 

never once since Petitioner's convicted has he or his post-conviction counsel tried to have the 

seven photographs that were admitted into evidence compared with the two that were produced 

inadvertently from the camera during the trial. 

The Commonwealth further addresses Petitioner's claim that his trial counsel was under 

the influence of powerful prescription pain medication due to an automobile accident in which he 
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was injured: after some dispute as to how close in proximity this accident was to Petitioner's 

trial, the Commonwealth points to the fact that it occurred some fourteen months prior to trial. 

Coupled with Petitioner's trial counsel's testimony that he had not been taking prescription pain 

killers or anything stronger than an over the counter pain reliever such as Advil, the 

Commonwealth asserts that it is highly unlikely that any strong medication was clouding trial 

counsel's judgment. 

In regards to trial counsel's failure to pursue the claims of an unreported allegation of 

rape which occurred to the victim in Florida, the Com,.-nonwealth asserts that any such motion to 

admit this type of evidence would likely be blocked by the applicable Rape Shield Statute, KRE 

412. 

In addressing Petitioner's argument that his trial counsel failed to prepare him for 

testifying on his own behalf, the Commonwealth asserts that this is an age-old dilemma for 

defense attorneys, and a matter that truly can only be decided by the defendant himself. Whether 

or not to testify on one's own behalf can be argued for by trial counsel, but ultimately it is up to 

the defendant whether or not to risk doing so. The fact that it often backfires on defendants does 

not, according to the Commonwealth, automatically make trial counsel's insistence on it in any 

particular case ineffective by default. 

Finally, the Commonwealth addresses Petitioner's claim that trial counsel failed to 

explain the plea following the jury verdict. The Commonwealth points to the thorough nature of 

the plea colloquy undertaken by the Judge at trial, as well as the merits of the plea admitted to by 

both defense counsel and the prosecution at trial. 

This Court finds the Commonwealth' s arguments concerning Petitioner' s motion for 

post-conviction relief pursuant to RCr 11.42 persuasive on all accounts. Petitoiner has failed to 
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address any matter in the handling of his case at trial in which the decisions made by trial 

counsel were anything other than strategy allowable under the broad discretion given to trial 

counsel by the Court. There is simply put not enough evidence to conclude any prescription 

medication's influence over trial counsel which would have hindered his decision making. The 

decision not to have the admitted photographs tested against those produced at trial is telling of 

Petitioner's own confidence in that type of test's outcome. Understanding of the limiting nature 

of the Rape Shield Law, as well as a basic understanding of the risks posed by a defendant who 

testifies on his own behalf prevent this Court from finding any ineffective assistance of counsel 

with regards to the decisions made at trial on those accounts. Finally, it is clear, from the record, 

that Petitioner understood, despite what he claims to have heard from his trial counsel, the 

implications of pleading guilty voluntarily. 

Conclusion 

For the foregoing reasons, Petitioner's motions to vacate his criminal conviction pursuant 

to CR 60.02 and RCr 11.42 are DENIED. 

---. ~ ·~- ....... , __ 

7 

BARRY WILLETT 
JEFFERSON CIRCUIT COURT JUDGE 

Date Signed:· _2-____,tf--L./_1,,--1---1/4 ...... ~'------
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Opinion 

AFFIRMING 

LAMBERT, D., JUDGE: Mark Yarmey argues for post -conviction re lief under RC~2Aj 11.42 and C 3.t. 
60.02. Yarmey was convicted of using a minor in a sexual performance. After review, we affirm the 
Jefferson Circuit Court's order denying the motions. 

I. BACKGROUND 

Most of the facts relevant to this appeal were set forth in Yarmey v. Commonwealth, 2010-CA-000604-
MR, 2011 Ky. App. Unpub. LEXIS 912, 2011 WL 6743294 (Ky. App. Dec. 22, 2011) , Yarmey's direct 
appeal to this Court. A jury convicted Yarmey of the underlying sexual offense after hearing evidence 
that he took nude photogra phs of an 11-year-old girl with a Polaroid camera . Yarmey also faced a first­
degree sodomy charge based on other allegations, but was not convicted. 

At trial, both Yarmey and the alleged victim testified. A Polaroid camera seized from Yarmey's home was 
also introd uced into evidence, along with seven photographs. Yarmey admitted he had taken the 
photographs using the seized Pola ro id [*2] camera. Also, while handling the camera in the courtroom, 
Yarmey's trial counsel apparently discovered for the first time that there was still enough film in the 
camera to take three more photos. His trial counse l subsequently stipulated that the camera had been 
loaded with a film pack containing ten photos. 

After deliberation, the jury found Yarmey guilty of usi ng a minor in a sexua l performance. The jury did 
not reach a verdict, however, as to the first-degree sodomy count. Rather than proceed to the sentencing 
phase of the trial, Yarmey entered a conditional plea agreement wherein he accepted a 15-year prison 
sentence . 

In his direct appeal, a panel of this Court affirmed several of the circuit court's evidentiary findings 
relating to the prosecuting witness's sexual history and to the photographs. This Court held that the 
ev idence re lating to the witness's sexual history was properly excluded and that the photographs were 
properly admitted. The panel also affirmed the circuit court's refusal to give a lim iting instruction with 
respect to the photographs. Yarmey did not fi le a motion for discretionary review. 

Instead, Yarmey filed a prose CR 60 .02 motion, and later, a motion under RCr 11.42. He also [*3] 
requested an evidentiary heari ng, which was ultimately granted. Not long thereafter, Yarmey retained 
new counsel and filed a second RCr 11.42 motion, arguing ineffective assistance by his trial counsel. 

In his second post-conviction motion, Yarmey mainly compla ined that his trial counse l failed to 
adequately investigate whether the camera still contained film and whether the prosecuting witness 
required psycholog ical testing due to suspected sexual trauma. Yarmey also claimed his trial counsel was 
rendered ineffective by the prescription medications he was taking during the trial and because Yarmey 
testified in his own defense . Finally, Yarmey asserted his plea agreement was not knowingly and 
voluntarily entered because his counsel fai led to adequately exp la in the consequences of the agreement. 
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Following the aforementioned evidentiary hearing, the circuit court denied Yarmey's motions. The circuit 
court held that several of his arguments either were, or should have been, raised on direct appeal. The 
circuit court also held that the remaining issues did not present a valid claim of ineffective assistance 
simply because Yarmey's trial strategy did not achieve a desired outcome. This appeal fo llowed. [ * 4] 

lI. STANDARD OF REVIEW 

Whether counsel was unconstitutionally ineffective requires an examination under the two-pronged test 
outlined in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) . The 
defendant must show that his counsel's performance was deficient, and that the deficiency prejudiced 
him. Id. at 687. In evaluating counsel's performance, reviewing courts must only "look to the particular 
facts of the case and determine whether the acts or omissions were outside the wide range of 
professionally competent assistance to the extent that the errors caused the adversarial testing process 
not to work." Harper v. Commonwealth, 978 S.W.2d 311, 315, 45 10 Ky. L. Summary 15 (Ky. 1998) 
(citations and internal quotations omitted) . Second-guessing trial strategy with the benefit of hindsight is 
to be avoided . Id. at 317 . 

As for relief under CR 60.02, this is an extraordinary remedy, reserved to raise issues that cannot be 
raised in other proceedings. McQueen v. Commonwealth, 948 S.W.2d 415. It "is not intended merely as 
an additiona l opportunity to relitigate the same issues which could 'reasonably have been presented' by 
direct appeal or RCr 11.42 proceedings." Id. (quoting RCr 11.42(3) and citing Gross v. Commonwealth, 
648 S.W.2d 853, 855 -56 (Ky. 1983)) . 

III. DISCUSSION 

On appeal, Yarmey reasserts his arguments from the trial level. He begins by generally claiming his trial 
counsel failed to adequately investigate the case. Yarmey then presents two reasons why [*5] the 
investigation was insufficient: ( 1) because counse l did not discover that the Polaroid camera contained 
additional film until trial; and (2) because his counsel did not thoroughly investigate the prosecuting 
witness's prior sexual history. Had his counse l thoroughly investigated, Yarmey argues, his counsel might 
have discovered exculpatory evidence and been able to request that the witness undergo a psychological 
examinati on regarding her status as a rape victim.14~1 For the following reasons, we disagree. 

"[A] constitutionally effective criminal defense requires trial counsel reasonably to investigate the 
circumstances of the alleged crime." Herp v. Commonwealth, 491 S.W.3d 507, 511-12 (Ky. 2016) . The 
investigation must have been reasonable under the circumstances of the representation rather than 
under ideal circumstances. Commonwealth v. McGorman, 489 S.W.3d 731, 743 (Ky. 2016) . 

Here, by testifying that the Polaraid camera seized from his residence and introduced into evidence was 
the one he used to take seven photographs of the prosecuting witness, Yarmey, by admission, allowed 
the evidence remain ing in the camera to be presented to the jury. See Thomas v. Commonwealth, 153 
S.W.3d 772, 780 (Ky. 2004) (testimony from defendant's mother as to residue on a Mountain Dew bottle 
was sufficient to link the bottle to the crime). Moreover, since the [*6] remaining fi lm was expended 
without producing any exculpatory evidence, there was no demonstrated prejudice to Yarmey's defense. 
Yarmey's trial counsel did not act unreasonably regarding the Polaroid camera, nor did any prejudice 
result from counsel's performance, assuming counsel had acted unreasonably. Accord ing ly, Yarmey's 
allegations did not entitle him to relief. 

Likewise, Yarmey's trial counsel did not act unreasonably with respect to the witness's sexua l history. The 
events in this case occurred before the witness's twelfth birthday. Although she testified by avowal that 
she was later raped by another perpetrator in another state, that act apparently occurred several years 
after Yarmey took the photographs. Declining to ask for a court-ordered psychological evaluation based 
on unrelated events that occurred several years after those at issue is precisely the kind of strategic 
decision this Court will not criticize on appellate review. 

As a second claim on appeal, Yarmey argues his trial counsel should have attempted to bypass 
Kentucky's Rape Shield Law by relying on the prosecuting witness's avowal testimony that she was raped 
years after the photographs were taken. From Yarmey's [ * 7] perspective, his counsel's failure to make 
this argument was unconstitutionally deficient because he cou ld have hired an expert to testify that the 
prosecuti ng witness was transferring the emotiona l injury caused by the rape to the incident with 
Yarmey. We strongly disagree. 
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KR~ 412(a)(l) general ly bars evidence of a victim's prior sexual activity from being introduced to 
prove that the victim of a sex- related crime engaged in other sexual behavior. The purpose of this 
evidentiary ru le is to avoid improper impeachment of character based on sexual activity. Perry v. 
Commonwealth, 390 S.W.3d 122, 129 (Ky. 2012) . In crimina l cases, though, evidence of the alleged 
victim's sexual behavior may be admitted if offered to show that someone other than the accused wa s 
the source of injury or other physical evidence. KRE 412(b)(l)(A) . 

Here, Yarmey cannot demonstrate how his tria l cou nse l acted incompetently or prejudiced his defense by 
not attempting to admit evidence of the subsequent, unrelated rape. First, he assumes, without citing 
any supporting authority, that a timely filed attem pt to introduce the evidence would have resulted in its 
admission under KRE 412(b)(l)(A) . And then from that flawed premise, he claims evidence of the 
subsequent, unrelated rape would have given trial counsel [*8] the opportunity to prove that the v ictim 
was conflating which forcibly compelled sexual act traumatized her. As this position is wholly untethered 
from logic and the policy underlying Kentucky's Rape Shield Law, it is meritless. See Bowling v. 
Commonwealth, 80 S.W.3d 405, 415 (Ky. 2002) (failu re to perform a futile act is not ineffective 
assistance of counsel). 

For his next argument on appeal, Yarmey claims his trial counsel was ineffective because of the 
medications he was taking during the trial. He does not list which medications his trial counsel was 
taking, nor which side effects allegedly caused the deficiency. Instead, he merely criticizes his tria l 
counsel for fa iling to make certain objections during the tria l, and other forms of tria l tactics, all whil e 
blaming an unspecified "medicat ion ." Arguments of this kind lack adequate support. Hence, they do not 
comply with the specific ity requirements of RCr 11.42(2) and wa rrant summary dismissal. 

Regarding his final arguments on appeal, Yarmey claims several errors with respect to the plea 
· agreement he entered after he was convicted, but before he was sentenced . He argues his guilty plea 

was void because it was not knowing ly, intel ligent ly, or voluntarily given and because his trial counsel 
failed [*9] to advise him as to his parole eligibility. And then, while assuming the invalidity of his guilty 
plea, he argues that the circuit court erred in dismissing his petition for CR 60.02 relief, wh ere in he 
claimed the evidence before the jury was insufficient to support a conviction. For the following reasons, 
none of these arguments is persuasive. 

Here, the plea deal Ya rmey entered was voluntary. The tria l court held a Boykinl6 .ti colloquy in which 
Yarmey affirmed he was freely accepting the prosecution's offer. These solemn declarations, stated in 
open court with counsel, are presumed true. See Edmonds v. Commonwealth, 189 S.W.3d 558, 569 (Ky. 
2006) (quoting Blackledge v. Allison, 431 U.S. 63, 74, 97 S.Ct. 1621, 1629, 52 L.Ed.2d 136 (1977)). 
Furthermore, Yarmey's reliance on an unpublished opinion of this Court, styled Patton v. Commonwealth, 
No. 2014-CA-001115-MR, 2016 Ky. App. LEXIS 134 (Ky. App. July 29, 2016) , is misp laced . The Kentucky 
Supreme Court reversed that decision in Commonwealth v. Patton, 539 S.W.3d 651 (Ky. 2018) .17.t l 

Because Yarmey's plea agreement was voluntarily entered, his claim of ineffective assistance of counsel 
regarding the guilty plea was properly dismissed. Trial counsel is not ineffective merely because he 
negotiated a plea dea l that his client willingly accepted but later regretted. Instead, the petitioner must 
show that rej ecting the plea deal would have been rational under the circu mstances. [ * 10] Stiger v. 
Commonwealth, 381 S.W.3d 230, 237 (Ky. 2012) . Here, Yarmey faced sentencing for a Class B felony, 
stemming from a sex crime against child, and possible additiona l proceedings relating to the first -degree 
sodomy charge. Accordingly, advising Yarmey to mitigate a potentially longer sentence than one of 15 
years was not irrational, even though he would serve 85% of it before becoming parole eligible. See also 
Commonwealth v. Pridham, 394 S.W.3d 867, 880 (Ky. 2012) (argument as to egregious difference 
between bargained-for parole eligibility and statutorily-mandated parole eligibil ity a "red herring" when 
potential post-conviction sentencing not a factor) . 

Also, the va lid plea agreement renders Yarmey's CR 60.02 motion moot . Any issue relating to the 
sufficiency of evidence at trial should have been raised on direct appeal. The trial record was avail able, 
and not newly discovered. On the contrary, the tria l record conta ined Ya rmey's express declaration of 
guilt . CR 60.02 does not authorize criminal defendants to disregard a valid plea agreement and relitigate 
known arguments through collateral chal lenge. Hence, the judgment of the Jefferson Circuit Cou rt is 
affirmed . 

ALL CONCUR. 

Footnotes 
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I 1 'i'I 
Judge Debra Hembree Lambert authored this opin ion prior to her accept ing electi on t o the 

Kentucky Supreme Court effective January 7, 20 19. 

l2TI 
Kentucky Rules of Criminal Procedure. 

lr+"I 
Kentucky Rules of Civil Procedure. 

14 'i'I 
The prosecuting wit_ness testified by avowal she had been raped by a separate perpetrator 

while in Florida, years after the encounter with Yarmey. 

lsT! 
Kentucky Rules of Evidence 

lsTI 
Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969) . 

11¥1 
The Supreme Court rendered its decision wh ile this appea l was pend ing. 
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COMMONWEALTH OF KENTUCKY 

JEFFERSON CIRCUIT COURT . . . . 

• I -- JlJDGE BARRY WILLETT 
CIRCUIT COURT (1) 

V. NOTICE-MOTION-ORDER 

MARK DAMIAN YARMEY DEFENDANT 

*** *** *** *** *** 

Take notice that the undersigned shall tender the following motion on the i__ day of 

Mllr~h , 2013 , at 8:30 a.m. in the courtroom of the above court. 

CERTIFICATE 

It is hereby certified that a copy of the foregoing was mailed to the following this .2Jday 

of February, 2013: 

COMMONWEALTH'S ATTORNEY 
30th Judicial District 
Hon. Thomas Wine 
514 W. Liberty Street 
Louisville, Kentucky 

and 

KENTUCKY ATTORNEY GENERAL 
Jack Conway 
Office of the Attorney General 
700 Capitol A venue, Suite 118 
Frankfort, Kentucky 40601 

and 

JAMES FALK 
Bush Law Group, P.C. 
3 Broad Street, Suite 450 
Charleston, SC 29401 
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11.42 MOTION 

Comes the Defendant, Mark D. Yarmey, by counsel, and moves the Court to vacate, set 

aside or correct his sentence for the above indictment pursuant to Ky. R.Cr.11.42. 

PROCEDURAL HISTORY 

On April 10, 2008, Mark Damien Y armey (hereinafter referred to variously as Defendant 

or Mr. Yarmey), was indicted by the Jefferson County Grand Jury by direct submission for the 

offense(s) of Sodomy in the First Degree, pursuant to KRS §510.070 and Use of a Minor in a 

Sexual Performance, pursuant to KRS §531.310. 

Sodomy in the First Degree is defined as follows: 

"( 1) A person is guilty of sodomy in the first degree when: 

(a) He engages in deviate sexual intercourse with another person by forcible 

compulsion; or 

(b) He engages in deviate sexual intercourse with another person who is incapable 

of consent because he: 

1. Is physically helpless; or 

2. Is less than twelve (12) years old. 

(2) Sodomy in the first degree is a Class B felony unless the victim is under twelve (12) 

years old or receives a serious physical injury in which case it is a Class A felony." 

Due to the alleged age of the complaining witness, Mr. Yarmey' s maximum penalty was a 

Class A felony which carried a term of 20 to 50 years to life imprisonment. 

Deviate Sexual Intercourse, pursuant to KRS §510.010(1), is defined as: 

"any act of sexual gratification involving the sex organs of one person and the 

mouth or anus of another; or penetration of the anus of one person by a foreign 
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object manipulated by another person. "Deviate sexual intercourse" does not 

include penetration of the anus by a foreign object in the course of the performance 

of generally recognized health-care practices." 

Use of a Minor in a Sexual Performance, pursuant to KRS §531.310, is defined as follows: 

"( 1) A person is guilty of the use of a minor in a sexual performance if he employs, 

consents to, authorizes or induces a minor to engage in a sexual perfonnance. 

(2) Use of a minor in a sexual performance is: 

(a) A Class C fe lony if the minor so used is less than eighteen (18) years old at the 

time the minor engages in the prohibited activity; 

(b) A Class B felony if the minor so used is less than sixteen ( 16) years old at the 

time the minor engages in the prohibited activity; and 

( c) A Class A felony if the minor so used incurs physical injury thereby." 

Mr. Y armey was prosecuted under section (2)(b ),which is a Class B felony and carries a 

penalty of 10 to 20 years imprisonment. Further, a conviction for Use of Minor in a Sexual 

Performance is not parole eligible until a convicted Defendant has served 85% of his sentence and 

the Defendant is not entitled to "good time" credits. (See KRS §439.3401). 

On March 25, 2008, the complaining witness, Erin M. Brannick (hereinafter referred to as 

CW or Brannick, or in the trial tapes as Michelle) presented herself to the Louisville Metro Police 

Department, Crimes Against Children Unit, and asked to speak to a detective. Ms. Brannick met 

with Det. Angela Merrick and relayed to her that approximately ten (10) years earlier, in either 

1998 or 1999, Mr. Yarmey had taken pictures of her pursuant to the request of Ms. Brannick's 

mother, Cindy Brannick. (Trial tape vr #212 4, 12-9-09 at 3:42:59.) (Trial Tape vr#213 7, 

12-10-09, at 2:18:01 p.m.). According to Brannick, her mother wanted a modeling portfolio 
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created and took her to a person she knew had a camera, Mark Yarmey. (Trial Tape vr #212 4, 

12-9-09 at 3:13:12 p.m.). The Brannick's knew Mr. Yarmey from church and from his occasional 

help around their home due to Cindy Brannick's disability. Mr. Yarmey occasionally drove the 

Brannick's to church, mowed their yard, or did other handyman projects around the home. There 

was no sexual relationship between Mr. Y armey and Cindy Brannick, and any services Mr. 

Y armey performed for the Brannicks was done out · of friendship, obligation from church, or 

simple kindness. (Trial Tape vr #214 7, 12-11-09 at 2:07:00 p.m.). 

Erin Brannick testified that after she and her mother arrived at Mr. Yarmey's house, her 

mother and Mr. Y armey discussed what pictures would be necessary and there were at least two 

wardrobe changes by Ms. Brannick, once into a leopard pattern bikini and then into one of Mr. 

Yarmey's blue dress shirts. Ms. Brannick further testified that when these photos were taken, 

perfume bottles were placed under her breasts in order to give her more cleavage. (Trial Tape vr 

#212 4, 12-9-09 at 3:12:41 p.m. through 3:18:25 p.m.). 

On the night in question, which cannot be conclusively determined, it is undisputed that 

Mr. Y armey took pictures of Erin Brannick. Those pictures were introduced into evidence over 

the Defendant's motion in limine to suppress and renewed motion at trial. (Defendant's Motion in 

Limine, renewed at trial, see Trial Tape vr #212 4, 12-2-09 at 3:22:54 p.m.). Mr. Yarmey 

admitted to taking the photos which were introduced into evidence; but denied, on all occasions, of 

taking any nude pictures of Erin Brannick. (Trial Tape vr #214 7, 12-11-09 at 3:01 :00 p.m.) 

Cindy Brannick did not testify at trial. Erin Brannick testified that her mother Cindy was 

present for the first 7 pictures, introduced as Commonwealth's Exhibit 1 - 7 at trial, that after these 

pictures were taken, Mr. Yarmey and her mother stepped into another room, had a short 

conversation and then Cindy Brannick left. 
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Erin Brannick testified that after her mother left her with Mr. Yarmey, he proceeded to ask 

her, "have you ever sucked a dick?" and then proceeded to force her to her knees and forced her to 

perform oral sex on him until he ejaculated in her mouth. According to Erin Brannick's 

testimony, Mr. Y armey then continued to take pictures for a total of up to 25 pictures. Erin 

Brannick further testified that all pictures taken after her mother left were of her in various phases 

of undress, up to and including complete nudity. According to Ms. Brannick, Mr. Yarmey then 

took those Polaroid pictures into the next room, where a computer and scanner were located. 

Ms. Brannick testified that Mr. Yarmey scanned at least one of the naked pictures of her 

into his computer and proceeded to show her that the image could be manipulated, and used a 

program to cover her breasts. After seeing that this upset her, Mr. Yarmey allegedly threw the 

pictures into a trashcan and took her home. (Trial Tape vr#212 4, 12-9-09 at 3:28:30 p.m. through 

3:36:00 p.m.). 

Ms. Brannick testified that she never returned to Mr. Yarmey's home or was alone with 

him again. All of these events which resulted in Mr. Yarmey's indictment are limited to this 

single occasion. 

Despite Erin Brannick' s testimony of at least one of the pictures being scanned into the 

computer and manipulated, a search of the computer hard drives found in Mr. Yarmey's home a~d 

a review by the National Center for Missing and Exploited Children turned up no additional photos 

and only the 7 photos that were in Cindy Brannick' s possession were introduced as evidence at 

trial or were ever found. 

Sometime in 2004, Cindy and Erin Brannick went to the Louisville Metro Police 

Department Crimes Against Children Unit and spoke to a detective, allegedly about Mr. Y armey. 

Erin Brannick testified that at this meeting, the Detective informed them that a controlled 

73



telephone call and/or a forensic interview would need to be conducted. Erin Brannick testified 

that her mother never took her for the interview or contacted the police again. For whatever 

reason, the forensic interview never occurred and the file was closed and marked as 

unsubstantiated. Other than Erin Brannick's testimony, there is no proof, one way or the other, as 

to the reason why no additional actions were taken by the Louisville Metro Police Department in 

2004. (Trial Tape vr #212 4, 12-9-09 at 3:38:00 through 3:40:00). 

At the time that Erin Brannick spoke to Det. Merrick in 2008, she allegedly did not have 

the 7 pictures in her possession and stated that she did not know where they were. After speaking 

with Det. Merrick, she and her husband went to the home they shared with her mother and 

searched her mother's nightstand drawer and miraculously found the pictures, ten years after they 

were taken and in the home she shared with her mother. (Trial Tape vr #212 4, 12-9-09 at 3:45:50 

through 3:46:12). 

Erin Brannick took these pictures to Det. Merrick and thereafter a controlled call was made 

to Mr. Yarmey by Erin Brannick under the direction of Det. Merrick, a conversation in which he 

had difficulty remembering her, or the events of ten (10) years before. (Trial Tape vr #213 3, 

12-10-09 at 10:43:09 through 10:54:55). 

Based on the telephone call, the statement of Ms. Brannick and the pictures, Det. Merrick 

obtained an arrest warrant and search warrant for Mr. Yarmey's home. Mr. Yarmey was taken 

into custody by the Louisville Metro Police Department where he was interrogated by Det. 

Merrick about the events from ten (10) years before. 

At the same time, officers executed the search warrant at Mr. Yarmey's home and 

confiscated a plethora of video, camera, and computer equipment. Despite this extensive and 

exhaustive physical search, and a subsequent computer forensic search, no evidence of child 
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pornography was found, nor were any pictures of Erin Brannick found. 

Mr. Yarmey, after his arrest, signed a Miranda waiver form and agreed to speak with the 

detectives investigating Erin Brannick's allegations. At no time during any phone call, interview, 

interrogation or during his testimony did Mr. Y armey ever admit to any inappropriate touching of 

Erin Brannick nor did he admit to taking any nude or naked pictures of Erin Brannick and in fact, 

he adamantly denied ever doing either. Despite the tactics of the investigating officer to lure or 

trick Mr. Y armey into an admission, Mr. Y armey stayed with the truth and denied the allegations. 

After the interrogation of Mr. Y armey the above listed indictment was filed. 

On May 18, 2009, trial counsel for Mr. Y armey filed a motion in limine seeking to exclude 

the introduction of the 7 pictures. This motion was overruled and the evidence was admitted at 

trial as Commonwealth's Exhibits 1 - 7. 

Trial of this matter began on December 8, 2009, in Jefferson Circuit Court, Division One, 

Honorable Barry Willett presiding. At trial, Mr. Y armey testified that he did take the pictures 

identified as Exhibits 1 - 7, that Cindy Brannick was there when those pictures were taken, that she 

directed what type of pose she wanted, that she left after the pictures were taken and left Erin with 

him because she had some errand to take care of or didn't feel good, that he took Erin home and 

finally, he adamantly denied take any pictures beyond the 7 in Cindy Brannick's possession and 

adamantly denied inappropriately touching Erin Brannick. 

After several days of trial the case was submitted to the jury for consideration. The jury 

ultimately returned a verdict of guilt on the charge of Use of a Minor in a Sexual Performance but 

was unable to reach a unanimous verdict on the Sodomy in the First Degree charge. The Court 

declared a mistrial on count one of the indictment, Sodomy in the First Degree, based upon 

manifest necessity. (Order declaring mistrial, entered December 18, 2009, Page 88 of the 
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Jefferson Circuit Court file) . 

The parties reached an agreement and Mr. Y armey entered a conditional plea on December 

15, 2009 to the charge of Use of a Minor in a Sexual Performance for a total sentence of 15 years. 

This conditional plea waived all issues for appeal with the exception of the following: 

1. "However, the defendant may appeal the Court's pretrial evidentiary ruling concerning the 

admissibility of CW exhibit 1 - 7." 

2. "The defendant may also appeal the court ' s ruling concerning the defendant's proposed 

limiting instruction." And, 

3. "Defendant may also appeal the Court' s ruling prohibiting the admissibility of victim's 

prior rape. No other issue may be appealed." See Commonwealth's Offer on a Plea of Guilty, 

attached hereto. 

Mr. Yarmey was sentenced under this agreement on March 1, 2010. See Judgment of 

Conviction, Sex Offender, Violent Offender, Conditional Plea Pursuant to RCr 8.09. 

LAW 

To prevail on a claim of ineffective assistance of counsel, Mr. Yarmey must fulfill two 

requirements. 

First, he must show that counsel's performance was deficient. This requires showing that 

counsel made errors so serious that counsel was not functioning as the "counsel" guaranteed the 

defendant by the Sixth Amendment. Second, the defendant must show that the deficient 

performance prejudiced the defense. This requires showing that counsel's errors were so serious as 

to deprive the defendant of a fair trial, a trial whose result is reliable. Strickland v. Washington, 

466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). 

"[T]he proper standard for attorney performance is that of reasonably effective 
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assistance." Id. An error by counsel, even if professionally unreasonable, does not 

warrant setting aside the judgment of a criminal proceeding if the error had no 

effect on the judgment. The purpose of the Sixth Amendment guarantee of counsel 

is to ensure that a defendant has the assistance necessary to justify reliance on the 

outcome of the proceeding. Accordingly, any deficiencies in counsel's 

performance must be prejudicial to the defense in order to constitute ineffective 

assistance under the Constitution. (Internal citation omitted). Id. at 691-692. "It is 

not enough for the defendant to show that the errors had some conceivable effect on 

the outcome of the proceeding." Id. at 693. "The defendant must show that there is 

a reasonable probability that, but for counsel's unprofessional errors, the result of 

the proceeding would have been different. A reasonable probability is a probability 

sufficient to undermine confidence in the outcome." Id. at 694. Additionally, "a 

hearing is required only if there is an issue of fact which cannot be determined on 

the face of the record." Stanfordv. Commonwealth, 854 S.W.2d 742, 743-744 (Ky. 

1993). 

ARGUMENT 

1. Trial counsel was deficient by failing to, (1) conduct an adequate investigation of the 

case and inspection of evidence to determine if the camera still contained photos, (2) request 

the Court to instruct and inform the jury about the number and nature of photos in the 

camera after photos were discovered and (3) request a mistrial to allow time for examination 

of the newly discovered photographic evidence to determine their nature and origin, 

including whether or not they originated from the same package as other photos. 

At trial, outside the presence of the jury, while handling the evidence, the Assistant 
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Commonwealth Attorney, Jon Heck, took a photo with Mr. Yarmey's camera. Only at that point 

was it discovered that the camera still contained film. Ultimately, all of the remaining photos were 

ejected from the camera, a total of three. Then the photo pack was ejected from the camera. The 

parties and Court agreed to inform the jury of this fact, and stipulated that the photo pack in the 

camera held ten photos prior to any usage. However, the stipulation did not include the 

information that three photos had been in the camera until they were ejected by the commonwealth 

attorney. 

The Court instructed the jury as follows: 

"Ladies and gentlemen, the parties have reached an agreement on issues of fact. We call it 

a stipulation. This camera, a Polaroid model 600, generates a photo that looks like the one that 

will be introduced into evidence, I suppose, and that this camera uses an instant photo pack that 

goes in containing 10 photos that come out. 

So, two part stipulation: This is what comes out of the camera, this size photo, and that 

this camera is able to produce, using a full pack, 10 of these." 

The idea that the Commonwealth or the Louisville Metro Police Department failed to 

determine if the camera had film remaining in it is mind boggling. 

When it became 'known to trial counsel that the camera contained film, a motion for a 

mistrial should have been requested so the film pack could be compared and submitted to an expert 

to determine if the camera film pack and the pictures in evidence originated from the same film 

pack. 

Ms. Brannick testified that numerous other photos were taken the same evening after the 

pictures introduced into evidence. However, Mr. Yarmey specifically denied this allegation and 

those alleged photos were never found . 
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If trial counsel had requested a mistrial based upon this "new" evidence and the negligent 

testing and examination of the camera and its contents by the Louisville Metro Police Department 

and the Commonwealth, it is likely the Court would have granted Mr. Y armey the opportunity to 

review this evidence and submit it to expert examination. Such an examination would have 

shown that the pictures in evidence and the pictures remaining in the photo pack were siblings 

originating from the same photo package at creation. This comparison of the pictures in the photo 

pack would show that Ms. Brannick was not truthful about subsequent pictures, leaving her entire 

testimony subject to serious attack based upon its falsity. 

Likewise, once trial counsel learned the number of photos remaining in the camera, he 

should have made this argument known to the jury and demanded that the number of photos in the 

camera be made known to the jury. A stipulation would be the only way to make this fact known 

since Mr. Heck could not be called as a witness to establish this fact. 

It was, and is, Mr. Yarrney's contention that the only photos he took were the 7 in evidence 

and that the photo pack in the camera was the same one used to take the original pictures of Ms. 

Brannick. The Commonwealth submitted the camera into evidence as the one used to take the 

pictures of Ms. Brannick. The failure to do anything with, or about, this critical piece of evidence, 

either by the Commonwealth or Trial Counsel is wrong on its face, wrong after thoughtful analysis 

and wrong to even a casual observer. 

An underlying fact in the trial was the existence of additional photos Ms. Brannick claimed 

were taken and which showed her in various stages of undress. The only evidence of these other 

photos was Ms. Brannick's testimony, yet their existence haunted the proceedings. The only 

charge the jury could agree on was Use of a Minor in a Sexual Performance, which by its very 

nature indicates that the jury believed the other photos existed. Failure to explore this issue denied 

79



Mr. Yarmey a fair trial. 

If the pictures had all been taken at the request of the Defendant, the fact that 3 remained 

out of a pack of 10 and 7 photos were in evidence would have been a factor that the jury would 

have found compelling and which would have changed the outcome. 

This failure is not mere conjecture nor is it speculative; it is concrete, articulable and 

clearly prejudiced the proceedings. 

The failures of the Prosecution and of trial counsel regarding this critical piece of evidence 

are mind boggling. If trial counsel had done any of the foregoing it would have changed the trial 

result. The failure to do any of these precluded Mr. Yarmey from having a fair trial and robbed 

him of the guarantee of a fair trial. 

If trial counsel's purpose was to preserve and protect Mr. Y armey's rights to a fair trial, he 

failed miserably in this regard and this fact alone is sufficient to justify a new trial in this matter. 

2. Counsel was ineffective in his general presentation due to a prior automobile 

accident and the prescribed narcotics he was under during trial. 

Prior to trial of this matter, Mr. Falk was involved in a tragic automobile accident which 

resulted in the death of his father and serious injuries to himself. The original trial date had to be 

continued due to Mr. Falk's injuries. 

Apparently while in Charleston, South Carolina, for the purpose of moving his family and 

practice to South Carolina, Mr. Falk was involved in the aforementioned automobile accident. 

By the time trial actually occurred in December, 2009, Mr. Falk had finalized the 

relocation of his home and practice to South Carolina and he actually drove back and forth to 

Kentucky for the trial. Additionally, Mr. Falk was still suffering from injuries from the wreck, 
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including a serious back injury sustained in the accident, and was taking prescription pain killers. 

During the course of the trial, Mr. Falk would leave the courtroom and go to the hallway outside 

the courtroom. Since he was unable to open the pill bottle, Mr. Yarmey's son, John, would open 

the bottle for him. The bottle was clearly labeled with instructions not to operate heavy 

equipment or motor vehicles, that it could cause dizziness or drowsiness and not to take alcohol 

with it. (See Affidavit of John Yarmey, attached hereto) . 

During the course of the trial, as one watches it, it is clear that trial counsel is operating 

under a disability. The lack of coherent questions, articulable strategy or any effort besides 

simply sitting in court are patently obvious. 

The lack of preparation and inability to communicate with the jury goes beyond mere trial 

strategy. Trial counsel made a number of errors during the course of the trial that viewed 

singularly and alone do not constitute ineffectiveness, but when viewed in total, clearly 

demonstrate that Mr. Falk was operating under a disability and was ineffective as counsel as 

defined by Strickland. 

Examples of these inexplicable acts by trial counsel are as follows: 

a. Failed to illicit testimony that no images of Brannick were found on Mr. Y armey's 

computer, either by direct testimony or by expert witness. No images of Ms. Brannick were 

found on Mr. Y armey's computer or in his possession. Although a forensic exam was performed 

on the computer, Trial Counsel failed to question Detective Merrick about this fact or to secure an 

expert witness, despite the explicit instructions of Mr. Yarmey, to testify regarding this fact. 

b. Failed to raise objections during voir dire on improper questions of the prosecution. 

Including asking if anyone had ever taken painted or taken pictures of naked children, which 

elicited the statement from the Court that it had no idea what that had to do with the issues at trail. 
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c. Failure to object to, or clarify to the jury, that the scanner in evidence could not 

have been used as it was manufactured years after the alleged events. During the trial, a scanner 

was presented as evidence and left out as evidence taken from Mr. Yarmey's home. However, as 

could easily be ascertained, the scanner in question was manufactured too late to have been present 

in Mr. Yarmey's home at the time in question. No objection to their admissibility was made, nor 

was any testimony elicited to show that the scanner was manufactured many years after the event 

claimed. This failure unfairly placed in the juries mind that the scanner in court was the scanner 

Mr. Yarmey allegedly used. 

d. Failed to point out to the jury the sarcastic nature of Mr. Yarmey's statement in 

recorded telephone call. During the controlled phone call by Ms. Brannick to Mr. Yarmey, she 

asked if her were afraid to say anything because he might incriminate himself. Mr. Y armey 

replied, "Yes, that's it." This comment was clearly a sarcastic reply from Mr. Y armey which the 

prosecution used to claim that Mr. Yarmey made an admission. Trial counsel failed to explore 

this or make the jury aware of the sarcastic nature of this comment. 

e. Failed to reserve Ms. Brannick as a witness for recall. At the end of Ms. 

Brannick's testimony, the Court specifically asked Mr. Falk ifhe wished to reserve Ms. Brannick 

as a witness, which he declined to do. This allowed Ms. Brannick to remain in the Courtroom and 

be observed by the jury during the entire trial, thereby potentially eliciting sympathy when she 

could have been required to remain outside the courtroom. 

f. Advised Mr. Yarmey's son to file an 11.42 motion. After the jury returned its 

verdict, Mr. Falk turned and advised John Yarmey, Mr. Yarmey's son, that they needed to file an 

11.42 motion. This comment speaks for itself. 

"' 3. Trial Counsel was Ineffective by his failure to investigate previous claim of rape upon 
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the complaining witness, to request psychological exam on the complaining witness and for 

failing to follow the rules of civil procedure in presenting the prior unreported sexual assault 

on the prosecuting witness. 

In discovery, the Commonwealth presented an interview with Ms. Brannick's husband, 

Gary Sipes. During this interview, he shared with the detectives that Ms. Brannick had been 

raped when she lived in Florida but failed to report this to any legal authority. (Ms. Brannick 

lived in Florida after the events which form her allegations against Mr. Y armey but before the trial 

on those allegations). 

Based on this information, trial counsel had an obligation to determine the facts 

surrounding that event. Upon learning this fact, trial counsel would have had several options 

available to him. First, he could have requested that Ms. Brannick submit to a psychological 

exam pursuant to Mack v. Commonwealth, Ky., 860 S.W.2d 275 (1993). Second, an expert 

witness could have been retained who could have offered the theory that Ms. Brannick was 

transferring anger towards these unknown assailants, men who were beyond her reach, to Mr. 

Yarmey, someone who was definitely within her grasp. 

Trial counsel did seek to impeach Ms. Brannick with this unreported rape in Florida. 

The Commonwealth objected on the basis of KRE 412, which provides in pertinent part, as 

follows: 

"Rule 412. Rape and similar cases - Admissibility of victim's 
character and behavior 

(a) Evidence generally inadmissible. The following evidence is not 
admissible in any civil or criminal proceeding involving alleged sexual 
misconduct except as provided in subsections (b) and (c): 

(1) Evidence offered to prove that any alleged victim engaged in other 
sexual behavior. 
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(2) Evidence offered to prove any alleged victim's sexual predisposition. 

(b) Exceptions: 

( 1) In a criminal case, the following evidence is admissible, if otherwise 
admissible under these rules: 

(A) evidence of specific instances of sexual behavior by the alleged victim 
offered to prove that a person other than the accused was the source of 
semen, injury, or other physical evidence; 

(B) evidence of specific instances of sexual behavior by the alleged victim 
with respect to the person accused of the sexual misconduct offered by the 
accused to prove consent or by the prosecution; and 

(C) any other evidence directly pertaining to the offense charged. 

(2) In a civil case, evidence offered to prove the sexual behavior or sexual 
predisposition of any alleged victim is admissible if it is otherwise 
admissible under these rules and its probative value substantially outweighs 
the danger of harm to any victim and of unfair prejudice to any party. 
Evidence of an alleged victim's reputation is admissible only if it has been 
placed in controversy by the alleged victim. 

(c) Procedure to determine admissibility. 

(1) A party intending to offer evidence under subdivision (b) must: 

(A) file a written motion at least fourteen (14) days before trial specifically 
describing the evidence and stating the purpose for which it is offered 
unless the court, for good cause requires a different time for filing or 
permits filing during trial; and 

(B) serve the motion on all parties and notify the alleged victim or, when 
appropriate, the alleged victim's guardian or representative. 

(2) Before admitting evidence under this rule the court must conduct a 
hearing in camera and afford the victim and parties a right to attend and be 
heard. The motion, related papers, and the record of the hearing must be 
sealed and remain under seal unless the court orders otherwise. 

After hearing the argument of counsel, the Court sustained the Commonwealth's objection 

and did not allow any testimony from Ms. Brannick regarding this topic. 

Since trial counsel failed to follow the Rules of Criminal Procedure, the evidence was not 
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presented to the jury. However, trial counsel did attempt to preserve this issue by having Ms. 

Brannick testify by avowal. 

That testimony is as follows: 

"Mr. Falk Q: 

Ms. Brannick A: 
Q. 

A. 
Q. 
A. 
Q. 

A. 
Q. 
A. 
Q. 
A. 
Q. 

A. 
Q. 

A. 

Something happened to you one day when you were 
walking home from school? 
(No verbal response). 
Let me - I'm sorry. I shouldn't have given it to you that 
way. But let's sort of give you the background; Mr. Sipes 
told Ms. Merrick that one day when you were coming home 
from school, you were jumped and attacked and raped? 
I wasn't coming home from school, but, yes. Okay. 
That is true? 
Yes. 
And so this happened when you were in Florida; is that 
correct? 
Yes. I-
Did you go to the police? 
No. 
Did you ask your mother to go to the police? 
No. 
Your mother didn't go and you didn't ask her to go; is that 
correct? 
No. 
Obvious question: This was obviously a traumatic 
experience; is that correct? 
Yes." (Trial Tape vr#212 5, 12-9-2009, at 04:37:00 to 
04:38:00). 

Therefore, it is not mere speculation as to whether Ms. Brannick would testify she was 

raped in Florida and failed to report it; we know it to be true. 

The failure to present this evidence, or to follow the rules regarding its admissibility 

severely hampered Mr. Yarmey's ability to defend himself, to present a defense or even to explore 

Ms. Brannick's motivation. 

These failures by trial counsel constitute ineffectiveness of trial counsel which unfairly 

prejudiced Mr. Yarmey in the eyes of the jury and violated the guarantees of Strickland. 
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.,:.· 4. Counsel failed to explain the negative consequences of allowing, and in fact 

requested, that Mr. Yarmey waive his 5th Amendment right against self-incrimination and 

testify on his own behalf and then failed to prepare him to testify. 

At trial of this matter, Mr. Y armey testified in his own behalf and waived his right against 

self-incrimination pursuant to the 5th Amendment. Prior to indictment, but while in custody, Mr. 

Yarmey waived his 5th Amendment rights after being given a Miranda warning and without 

benefit of counsel was questioned by the investigating detective. In that interview, which was 

played at trial, Mr. Yarmey consistently denied the allegations raised by the prosecuting witness. 

Trial counsel told Mr. Y armey he wanted him to testify at trial. At no time did he explain 

the reasons for asserting his 5th Amendment rights nor did he explain the possible repercussions of 

testifying in his own behalf. 

Most importantly, prior to his testimony, trial counsel failed to prepare Mr. Y armey in any 

way. Mr. Yarmey did not even have the opportunity to review his previous statement with 

counsel before testifying. 

This failure to explain these negative ramifications and then failing to adequately prepare 

Mr. Y armey or even having him read his prior statement led Mr. Y armey tripping over his own 

testimony. 

This ineffectiveness of trial counsel unfairly prejudiced Mr. Yarmey in the eyes of the jury 

and violated the guarantees of Strickland. 

5. Trial Counsel was ineffective in that he failed to explain plea form. 

After the jury returned hung on one of the charges, the Commonwealth and trial counsel 

negotiated a plea agreement. At no time did Trial Counsel explain this document to Mr. Yarmey, 

either to explain the limitation on the right of appeal, or the fact that it was a "violent" crime per 
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I have reviewed this 11.42 motion and it is true and correct. 

DATE: ;)_ - JJ.- 'J.Q/ 3 
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AFFIDAVIT 

Comes the Affiant, John Robert Yarmey, and being duly sworn, states as follows: 

1. I am the son of Mark Yarrney. I am 30 years old and live in Jefferson County, Kentucky. 

2. I was present for the entire trial of my father. 

3. During the trial, Mr. Falk, my father's attorney, was {aking pain medication for injuries he 
suffered in an automobile accident. Because Mr. Falk couldn't open the bottle containing 
his medication, so he asked me to. \ 

' 4. I reviewed this bottle and although I don't remember the name of the medication, I 
believe it was a narcotic. I believe this because it had warning labels stating not to 
operate motor vehicles or heavy equipment, that it may cause dizziness or drowsiness and 
not to take with alcohol. 

5. I opened this bottle for him on at least two occasions. Both of these occasion were at the 
courthouse during the course of the trial. 

6. Mr. Falk was actively trying my father's case while he was taking these narcotics. 

7. After taking the medication, Mr. Falk would noticeably lose his train of thought and have 
difficulty focusing on, and remaining on, whatever topic we were talking about. 

8. After the jury returned its verdict, Mr. Falk turned around and told Carol Mooney, a 
friend of Dad's, and myself, that Dad needed to file an 11.42 motion. 

Further, Affiant sayeth not. 

STATE OF KENTUCKY ) 
) ss 

COUNTY OF JEFFERSON ) 

SUBSCRIBED AND SWORN to before me by John Robert Yarrney, this .Ji"th day of 
February, 2013. 

MY COMMISSION expires: ~aA 71 dtJII/ 

~-£ ~ 
NOTARY PUBLIC, STATE AT LARGE, KY. 
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Kentucky statutes. 

This ineffectiveness of trial counsel unfairly prejudiced Mr. Yarrney in the eyes of the jury 

and violated the guarantees of Strickland. 

CONCLUSION 

Therefore, Defendant, Mark Y armey, moves the Court to sign and enter the Order attached 

hereto setting an evidentiary hearing on his motion for relief pursuant to Ky RcrP. 11.42. 

RESPECTFULLY SUBMITTED, 

~Sn~ 
Attorney at Law 
1387 S. Fourth Street 
Louisville, Kentucky 40208 
502-636-4615 
Counsel for Mark Y armey 

.. 
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UNITED STATES DISTRICT COUR'l-:" i ·.; rt ; 1, ·~ :-;1·;.r:·~ ;~F\~ r' 
W::stenn District of Kmt:u::ky 

GEe tb: s;1'f,t,,(I-SZ13 ~4-s 19 JUL 18 PH i2: 32 

PIAINITFF 

t-Ol'IOO FOR IAWYER HELP 

Keven Mazza, Warden DEFENDANT 

-1.k ** ** 
...... 
AA ** 

Unable to help myself with this. I am begging to be given help from 

anyone who knows more than the lawyers that have ''helped" so far. 

-1.k 

1) Mark Damian Yarmey is the Petitioner in this Federal Habeas Petition filed 

in the Western District Court of Kentucky. 

2) Petitioner had been represented by retained counsel throughout the entire 

state court proceedings. However, Petitioner nor any member of his irrmediate 

family had been charged with a crime, so they had absolutely no experience with 

the criminal justice system and no knowledge of how to evaluate and hire a criminal 

defense attorney, and had no idea that all attorneys are not competent, experienced 

and qualified in every area of the law. Therefore, Petitioner was misled by a 

number of attorneys who misrepresented there little experience and knowledge of 

criminal law and the criminal appellate system just so they could take Petitioner's 

money, even though they were not capble of properly representing Petitioner's 

needs. Therefore, Petitioner had incompetent representation throughout his entire 

state court proceedings as outlined below: 

a) Petitioner retained James Falk to represent him at trial. Mr. Falk represented 

himself to be highly qualified and very experienced in representing clients charged 

with sexual related crimes. Long after trial, Petitioner discovered that Mr. Falk 

had no trial experience with these type of cases and his inexperience is very 

evident from the trial videos. Additionally, Mr. Falk moved to South Carolina 

when he was suppose to be investigating and developing Petitioner's case. 

b) Since Petitioner was found guilty and incarcerated, Petitioner's son had to 

select an appellate attorney to represent the Petitioner. Petitioner's son was 

lied to by Joseph Blandford Jr. when he proclaimed to be an experienced post­

conviction attorney. Mr. Blandford knew very little about post-conviction work 
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and Petitioner is enclosing the RCr 11.42 Motion with this request for appointment 
of counsel in order to show this Honorable Court how incompetent Mr. Blandford was. 

First Mr. Blandford did not even number the pages of this motion. However, starting 

with page nine of this motion, there are five arguments discussed in the next 

eleven pages and Mr. Blandford cited only ONE CASE I.AW in the entire eleven pages 

of arguments. 

Four arguments contained absolutely NO CASE IAW to support the issue. The 

RCr 11.42 Motion filed by Mr. Blandford on behalf of Petitioner was not even 

equivalent to a $50.00 (fifty dollar) motion filed by an incompetent prison legal 

aide who only has to complete a three week training course. Once again, the system 

failed the Petitioner. 

c) Petitioner was then directed toward Maureen Sullivan. Ms. Sullivan misrepresented 

her abilities and Petitioner retained her to prepare the appeal of his RCr 11.42 

Motion to the Kentucky Court of Appeals. Her prepared brief was weak and even 

criticized in the Court's opinion denying Petitioner relief. 

3) Petitioner has no money left to seek representation on his Petition and is 

humbly asking this Honorable Court to allow Petitioner to be represented by 

competent counsel. Petitioner has no knowledge of Federal Law and how it pertains 

to his issues contained in this Petition. 

4) Petitioner could not even prepare this Petition. It was prepared for him by 

an experienced Irunate Legal Advisor. The Legal Advisor watched the Petitioner's 

trial videos and believes Petitioner has multiple valid Constitutional violations 

under Martinez V. Ryan, 566 U.S. 1,132 S.Ct. 1309,182 L.Ed. 272(2012). These issues 

were never raised in Petitioner's initial post-conviction motion and are explained 

in grounds Seven through Twenty in this Petition. 

5) This Legal Advisor will no longer be available to assist Petitioner in the 

future with his Petition. Petitioner has been told by the six assigned Legal Aides 

at this institution that they have no knowledge of federal Habeas research and 

won't get involved. 

Therefore, Petitioner respectfully requests this Honorable Court show compassion 

and understanding and appoint competent counsel to develope and present these 
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legitimate and Constitutional issues, omitted by incompetant counsel, to the 

Court, thereby giving this Petitioner a fair and reasonable chance to aquire 

the justice and oppertunity he deserves. 

3 

submitted, 

Green River Correctional Complex 
1200 River Rd. 
P.O. Box 9300 
Central City, KY. 42330 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 

)
)
)

MARK DAMIAN YARMEY ) 
Plaintiff )  No.  3:19-CV-00528-JRW-LLK 

)
)
)

vs. ) 
)
)

WARDEN KEVIN MAZZA ) 
Defendant ) 

ORDER

Motion for CJA Counsel to Withdraw (DN #24) having been 

made and the Court being sufficiently advised; 

IT IS HEREBY ORDERED that CJA appointed counsel for the 

Plaintiff, Armand I. Judah and the law firm of Lynch, Cox, 

Gilman & Goodman PSC, are withdrawn and relieved of any further 

responsibility in this action. 

IT IS FURTHER ORDERED that new CJA appointed counsel

shall be appointed to represent the Plaintiff in this case.  A 

separate order will be entered appointing new counsel.

February 13, 2020

CC: Quality Analyst
       Plaintiff-Mark Yarmey - Prisoner #234693   

Luther Luckett Correctional Complex
1612 Dawkins Road
P.O. Box 6

 LaGrange, KY  40031 94



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 

CIVIL ACTION # 3:19-CV-00528-JRW 

MARK DAMIAN YARMEY                                      PETITIONER 

v.  

KEVIN MAZZA, Warden                    RESPONDENT 
       

ORDER 

The Court entered an Order (Docket Number # 25) on February 13, 2020, granting  

appointed counsel’s motion to withdraw and to appoint new counsel.   

 IT IS HEREBY ORDERED: 

1.) The Honorable Richard E. Cooper is APPOINTED to represent the petitioner on 
this matter.  The representation of counsel shall commence beginning on 
February 13, 2020.  Counsel shall meet and confer with his client prior to the 
March 4, 2020 telephonic status conference.   

 
2.) The previously court appointed counsel, Honorable Armand I. Judah, shall forward 

any documentation that he has on this case, to include any documentation received 
from the respondent’s counsel.  The documentation shall be forwarded and 
received by Mr. Cooper no later than Wednesday, February 19, 2020, in order, 
for him to discuss this case with his client prior to the telephonic conference.   

3.)  A telephonic status conference was previously scheduled in the order entered at 
DN #23.  This matter will remain on the docket, as previously scheduled, for March 
4, 2020 at 10:30 a.m. Eastern Time.  Counsel for the parties shall connect to the 
teleconference by dialing the toll-free number 1-877-848-7030 and entering the 
access code 7238577#. 

 cc: Quality Control 
       Mark Damian Yarmey – Prisoner #234693 
       Luther Luckett Correctional Complex 
       1612 Dawkins Road 
       P.O. Box 6 
       LaGrange, KY  40031 
 
LLK-mhb   

February 13, 2020
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 UNITED STATES DISTRICT COURT 

 WESTERN DISTRICT OF KENTUCKY 

 AT LOUISVILLE 

                                       

                                                                

                              )   

                              )                                 

                              ) 

MARK DAMIAN YARMEY            ) 

               Petitioner     )  No.  3:19-CV-00528-JRW-LLK 

                              ) 

                              )   

                              ) 

vs.                           ) 

                              ) 

                              ) 

WARDEN KEVIN MAZZA            ) 

               Respondent     )  

                                       

 

NOTICE OF COMPLIANCE WITH COURT ORDER OF 2/13/20 

 

     Comes Armand I. Judah, former CJA-appointed counsel for the 

Petitioner, and states that he has complied with this Court’s 

Order of February 13, 2020 by emailing to Petitioner’s new 

counsel the state court briefs filed by Respondent’s counsel 

(D.N. 21). Although said documents have been filed in this 

action, those are the only documents received from Respondent’s 

counsel, so the undersigned, to be fully in compliance with this 

Court’s Order, forwarded the documents to Petitioner’s new 

counsel. Attached hereto as Exhibit A is the email, showing 

attachments, sent to Petitioner’s new counsel. 
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            Respectfully submitted, 

 

                                                      

              /s/ Armand I. Judah 

           Armand I. Judah 

           Lynch, Cox, Gilman & Goodman PSC 

           500 W. Jefferson Street, Suite 2100 

                     Louisville, KY 40202 

                     (502) 589-4215 

 

 

CERTIFICATE OF SERVICE 

     This certifies that a true copy of the foregoing was filed 

electronically on the 18th day of February, 2020. 

 

                             _/s/ Armand I. Judah__ 

                             Armand I. Judah 
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RICHARD .COOPER, P.S.C. 
ATTORNEY.& COUNSELOR AT LAW 

THE SEVENTEENTH FLOOR 
KENTUCKY HOME LIFE BUILDING 
• •,'' 239 SOUTH Fi'FTH STREET ,, .. 

. LOUISVILLE, KENTUCKY 40202-3268 

OFFICE (502) 587-6554 . 
. (502)585-3084 

FAX (502) 585-3548 

richardcooperesg@gmail.com 

28 February 2020 

==----=--~~_.c_,-MarkYar.mey~--. __ --":-·-. . :c--~-~--. ---.--2C_O]{FlllEltl'JAL._-,.-...'--'--',,-,-_,...,..c'-=--'--=-------
Inmate ATTORNEY /CLIENT MATERIAL 
Luther Luckett Correctional Complex 
Dawkins Road 
LaGrange,Kentucky 40031 

· Re: Yarmey v. Mazza 
Civil Action No. 3:19-CV-00528-JRW-LLK 
United States District Court 
Western District of Kentucky.· 
March 4, 2020, Telephonic Confereqc::e with Magistrate Judge King 

Representation of Counsel 

Dear Mr. Y armey: 

This morning I spoke with the ethics attorney with the KBA relating to 
the question of potential conflict of interest under the Rules of Professional 
Conduct. It was the ethics attorney opinion that based on the shared-office 
arrangement with Attorney Maureen Sullivan and I woukt not technically_ 
create a conflict. Therefore, I cannot request to withdraw as your counsel. 

As· we discussed yesterday, my legal background in habeas corpus is 
limited. You expressed concern about my ability to provide you competent 
representation. I asked you to give this matter further thought and to let me 
know your decision. If you decide I am not a competent lawyer for your case, I 
believe, it is your responsibility to prepare and file a motion to the court to have 
me removed and request the appointment of another· CJA lawyer. 

·- :-,: 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19‐CV‐00528‐JRW‐LLK 

MARK DAMIAN YARMEY  PETITIONER 

v. 

KEVEN MAZZA, Warden   RESPONDENT 

ORDER 

The Court conducted a telephonic status conference on Wednesday, March 4, 2020.  Appointed 

counsel, Richard Earl Cooper, represented Petitioner, and Leilani K.M. Martin represented Respondent. 

The primary purpose of the conference (as explained in the prior Orders at Dockets # 20 and 22) was to 

determine whether Petitioner intends to pursue his pro‐se motion to withdraw his petition (Docket # 19) 

(and instead pursue his recently‐filed pro‐se post‐conviction relief motion pursuant to Kentucky Rules of 

Civil Procedure (CR) 60.02, filed in the Jefferson Circuit Court).    

Counsel stated that he conferred with Petitioner briefly at Luther Luckett Correctional Complex 

in LaGrange, Kentucky, but was unable to obtain a definitive answer to the Court’s question.   Counsel 

advised  that  he  is  in  the  process  of  locating  Petitioner’s  Jefferson  Circuit  Court  file.    Counsel  further 

advised that he informed Petitioner he shares an office space with the attorney, Maureen Sullivan, whom 

Petitioner  retained  to  represent him  in  the prior unsuccessful appeal of  the denial of his pro‐se post‐

conviction relief motion pursuant to Kentucky Rules of Criminal Procedure (RCr) 11.42.1   

This Order shall schedule another telephonic status conference.   At that conference, the Court 

will require a definitive answer from Petitioner (via his appointed counsel) regarding his motion at Docket 

# 19.  In the event Petitioner declines to give a definitive answer, the undersigned shall submit a report 

1 The appellate brief prepared by Ms. Sullivan is at Docket # 21‐2, and the Kentucky Court of Appeals affirmed the 
trial court’s denial of Petitioner’s 11.42 motion.  Yarmey v. Commonwealth, No. 2016‐CA‐001245‐MR, 2019 WL 
169133 (Ky. Ct. App. Jan. 11, 2019).   
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recommending that the Court grant Petitioner’s unopposed motion at Docket # 19 and that Petitioner’s 

petition be dismissed.2 

Therefore, it is hereby ORDERED that a telephonic status conference is SCHEDULED for Tuesday, 

March 31, 2020, at 3:30 p.m. Eastern Time before Magistrate Judge Lanny King.  Counsel for the parties 

shall connect to the call by dialing the Toll‐Free Meeting Number 1‐877‐848‐7030 and entering the Access 

Code 7238577# when prompted. 

p:  00/22  

2 The Court will further recommend that the Court grant Petitioner’s request that he be allowed to re‐file his 
petition after exhaustion of his 60.02 motion.  (Docket # 19.)  That will not, however, prevent a motion by 
Respondent to dismiss the re‐filed petition in light of the 1‐year period of limitation established by 28 U.S.C. § 
2244(d).  

March 10, 2020

106



1 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19‐CV‐00528‐JRW‐LLK 

 
MARK DAMIAN YARMEY                 PETITIONER 

v. 

KEVEN MAZZA, Warden                 RESPONDENT 

ORDER 

This matter  is  before  the  Court  on  Petitioner’s motion  to  remove  and  replace  his  appointed 

counsel, Richard Earl Cooper.  (Docket # 28.)  Petitioner requests new counsel because Mr. Cooper told 

Petitioner he lacks experience in federal habeas law and he shares an office space with the attorney who 

represented Petitioner in a prior unsuccessful appeal of the denial of his motion for post‐conviction relief. 

No  particular  experience  in  federal  habeas  law  is  required  in  this  case.    Primarily,  the  Court 

appointed counsel to advise Petitioner regarding the wisdom of his pro‐se motion to withdraw his petition 

in light of the 1‐year period of limitation set forth at 28 U.S.C. § 2244(d).  (Docket # 19.)  To properly advise 

Petitioner, counsel need only understand the general legal principle applicable in any civil action that a 

plaintiff/petitioner  cannot  file  a  civil  action  as  a  sort  of  place‐holder,  voluntarily  withdraw  his 

complaint/petition, refile past the statute of limitations, and then expect that the defendant/respondent 

will not to file a motion to dismiss on statute‐of‐limitations grounds.  Ultimately, however, it is Petitioner’s 

right to withdraw his petition if he so desires (for example, if he is confident he will succeed in his pending 

post‐conviction relief motion in state court).  Additionally (as noted in the prior Order, Docket # 29), at 

the prior telephonic status conference, counsel indicated Petitioner may not have perfected the filing of 

the pro‐se post‐conviction relief motion Petitioner mentioned in his motion at Docket # 19.  No particular 

experience in federal habeas law is required to verify the status of that motion. 
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Counsel spoke with the ethics attorney with the Kentucky Bar Association, who informed counsel 

that the shared‐office arrangement would not technically create a conflict.  (Docket # 28 at 5.)  Therefore, 

Petitioner’s motion (Docket # 28) lacks a legitimate basis.   

While Petitioner is entitled to effective assistance of counsel, “the right to counsel of choice does 

not extend to defendants who require counsel to be appointed for them.”  Daniels v. Kawalski, No. 19‐

1891, 2020 WL 628476, at *3 (6th Cir. Jan. 7, 2020) (quoting United States v. Gonzalez‐Lopez, 548 U.S. 

140, 151 (2006). 

Therefore, Petitioner’s motion to remove and replace counsel (Docket # 28) is hereby DENIED. 

March 27, 2020

108



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19‐CV‐00528‐JRW‐LLK 

MARK DAMIAN YARMEY  PETITIONER 

v. 

KEVEN MAZZA, Warden   RESPONDENT 

ORDER 

The Court held a telephonic status conference on March 31, 2020.  Petitioner’s appointed counsel, 

Richard Earl Cooper, was present but Respondent’s counsel, Leilani K. M. Martin, was not present.  Mr. 

Cooper reported that he has been unable to determine whether Petitioner perfected his CR 60.02 motion 

in state court and, if so, what claim(s) the motion raises.  Mr. Cooper also has been unable to obtain a 

definitive  answer  from  Petitioner  regarding whether  Petitioner  elects  to:    1)  persist  in  his motion  to 

withdraw  his  petition,  which  will  result  in  a  recommendation  that  the  Court  dismiss  his  petition,  2) 

withdraw his motion to withdraw his petition, which will result in the Court’s proceeding with his petition, 

or 3) file a motion to hold his petition in abeyance pending exhaustion of his 60.02 claim(s) in state court. 

The Court being sufficiently advised, it is hereby ORDERED that a telephonic status conference is 

SCHEDULED for Monday,  June 1, 2020, at 10:30 Central Time (11:30 Eastern Time).1   Ms. Martin shall 

CONTACT this office prior to June 1, 2020 to confirm or deny her availability for the June 1, 2020 status 

conference.  

1 Plaintiff’s counsel is invited to file a document with the Court before June 1, 2020, stating Petitioner’s election. 

April 3, 2020

P:0/15
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19‐CV‐00528‐JRW‐LLK 

 
MARK DAMIAN YARMEY                 PETITIONER 

v. 

KEVEN MAZZA, Warden                 RESPONDENT 

ORDER 

The Court held a telephonic status conference on June 1, 2020.  Petitioner’s appointed counsel, 

Richard Earl Cooper, and Respondent’s counsel, Leilani K. M. Martin, were present.  Mr. Cooper reported 

that the claims presented in Petitioner’s pending collateral‐attack motion pursuant to Kentucky Rules of 

Civil Procedure (CR) 60.02 appear to be unrelated to the claims presented in the pro‐se petition at Docket 

Number  (“DN”)  1.   Mr.  Cooper  further  reported  that  Petitioner  has  decided  to  strike  his motion  to 

withdraw his pro‐se petition at DN 19.   

The Court being sufficiently advised, it is hereby ORDERED that Petitioner’s oral motion to strike 

the motion at DN 19 is GRANTED.  Within 60 days of entry of this Order, Petitioner shall FILE his amended 

petition, which will supersede and replace the pro‐se petition at DN 1.  Respondent shall RESPOND within 

60 days following service of the amended petition, and Petitioner may REPLY within 21 days following

service of Respondent’s response. 

 

 

 

p:  00/15 

June 4, 2020
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AMENDED PETITION UNDER 28 U.S.C. § 2254 FOR 

WRIT OF HABEAS CORPUS BY A PERSON IN STATE 

CUSTODY 
 

United States District Court District:  Western 

Name (under which you were convicted):   
 

Mark Damian Yarmey 

Docket or Case No.: 

3:19-CV-528-CRS 

Place of Confinement: 

Luther Luckett Correctional Complex 

7A DL 04, P.O. Box 6, Lagrange, KY  40031 

Prisoner No.: 

234693 

Petitioner (include the name under which you were convicted) 
Mark Damian Yarmey  v.       Keven Mazza, Warden                                                            

 

Respondent'(authorized person having custody of petitioner) 

The Attorney General of the State of Kentucky 

AMENDED PETITION 

1. (a) Name and location of court that entered the judgment of conviction you are challenging:   

                       Jefferson Circuit Court 

  Hall of Justice 

  600 West Jefferson Street, 2nd Floor 

  Louisville, Kentucky  40202-2740 

 

 (b) Criminal docket or case number (if you know):  08-CR-001191 

2. (a) Date of the judgment of conviction (if you know):  12-11-2009 

(b) Date of sentencing:  03-01-2010 

3. Length of sentence:  15 years 

4. In this case, were you convicted on more than one count or of more than one crime? (  )   Yes    ( X )    No 

5. Identify all crimes of which you were convicted and sentenced in this case: 

 Use of a minor under 16 in a sexual performance 

6. (a) What was your plea? (Check one) 

(X)   (1)        Not guilty (  )      (3)        Nolo contendere (no contest) 

(  )   (2)        Guilty (  )      (4)        Insanity plea 
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(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or charge, what did 

you plead guilty to and what did you plead not guilty to? 

N/A 

(c) If you went to trial, what kind of trial did you have? (Check one) 

(X)    Jury      (  )   Judge only  

                                      7.                Did you testify at a pretrial hearing, trial, or a post-trial hearing? 

(X)    Yes       (  )  No  

   8.             Did you appeal from the judgment of conviction? 

(X)    Yes       (  )  No  

9.              If you did appeal, answer the following: 

(a) Name of court:  Kentucky Court of Appeals 

(b) Docket or case number (if you know):  2010-CA-604MR 

(c) Result:  Affirmed 

(d) Date of result (if you know): 12-22-2011 

(e) Citation to the case (if you know):  Unpublished 

(f) Grounds raised: 

 

Trial court abused its discretion in admitting seven photographs.   

Trial court erred in ruling that KRE 412 barred testimony concerning the Florida rape. 

Trial court refusal to issue to a limiting instruction. 

(g) Did you seek further review by a higher state court? (  ) Yes      (X)   No 

If yes, answer the following: 

(1) Name of court: 

(2) Docket or case number (if you know): 

(3) Result: 

(4) Date of result (if you know): 
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(5) Citation to the case (if you know): 

(6) Grounds raised: 

(h) Did you file a petition for certiorari in the United States Supreme Court? (  )   Yes       (X)    No 

If yes, answer the following: 

(1) Docket or case number (if you know): 

(2) Result: 

(3) Date of result (if you know): 

(4) Citation to the case (if you know): 
 

10. Other than the direct appeals listed above, have you previously filed any other petitions, applications, or motions 

concerning this judgment of conviction in any state court? ( X ) Yes (  )   No 

11. If your answer to Question 10 was "Yes," give the following information:  

(a  )        (1) Name of court:  Jefferson Circuit Court 
 

(2) Docket or case number (if you know):  08-CR-001191 

(3) Date of filing (if you know):  06-28-2012 

(4) Nature of the proceeding:  Pro Se RCr 11.42 and Supplemental RCr 11.42 

(5) Grounds raised:   

 Trial court was deficient by failing to:  (1) conduct an adequate investigation of the case and inspection 

of evidence to determine if the camera still contained photos; (2) request the court to instruct and inform 

the jury about the number and nature of the undeveloped film in the camera; and (3) request mistrial to 

allow time for exam of the newly discovered film evidence.  Counsel was ineffective in his general 

presentation due to use of prescribed narcotics; trial counsel was ineffective by his failing to investigate 

previous claim of rape upon the complaining witness, to request psychological exam on the complaining 

witness and for failing to follow the notice procedure within KRE 412 for presenting evidence of the prior 

unreported sexual assault on the prosecuting witness.  Counsel failed to explain the negative consequences 

to Petitioner for  waiving his Fifth Amendment right against self incrimination by testifying on his own 

behalf.  Trial counsel failed to prepare him to testify.  Trial counsel was ineffective in that he failed to 

explain plea/sentencing form. 

(6) Did you receive a hearing where evidence was given on your petition, application, or 

motion? (X )Yes       (  )  No 

(7) Result:  Denied 

(8) Date of result (if you know): 02-12-2016
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(b) If you filed any second petition, application, or motion, give the same information: 

(1) Name of court: Jefferson Circuit Court 

(2) Docket or case number (if you know): 08-CR-001191 

(3) Date of filing (if you know): 01-02-2020 

(4) Nature of the proceeding: Motion CR 60.02 

 

(5) Grounds raised: 

       Imposition of sentence to post-incarceration supervision violate ex poste  facto clause and due process 

clause.  Error made for period of time requiring registration under KRS 17.520(6).   
 

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?         

(   )Yes      ( X)  No 

(7) Result:  Order entered vacate portion of judgment imposing 5 years post-incarceration supervision and 

 reduced period of registration under KRS 17.520(6) 

(8) Date of result (if you know):  06-09-2020 

(c) If you filed any third petition, application, or motion, give the same information: 

(1) Name of court: 

(2) Docket or case number (if you know): 

(3) Date of filing (if you know): 

(4) Nature of the proceeding: 

(5) Grounds raised: 
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(6) Did you receive a hearing where evidence was given on your petition, application, or motion?   

      (  )Yes       (  )  No 

(7) Result: 

(8) Date of result (if you know): 

(d) Did you appeal to the highest state court having jurisdiction over the action taken on your petition, application, 

or motion? 

(1) First petition:       (  )   Yes       (X)   No 

(2) Second petition:   (  )   Yes       (X)   No 

(3) Third petition:      (  )   Yes       (  )   No 

(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not: 

 

  (1)  Petitioner appealed to Kentucky Court of Appeal, but did not request discretionary review from 

Kentucky Supreme Court. 

  (2)  Petitioner satisfied with decision. 

12.        For this petition, state every ground on which you claim that you are being held in violation of the Constitution, 
laws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the facts 
supporting each ground. 

CAUTION: To proceed in the federal court, vou must ordinarilv first exhaust (use up) vour available state-court 
remedies on each ground on which vou  request action bv the federal court. Also, if vou fail to set forth all the 
grounds in this petition, vou mav be  barred from presenting additional grounds at a later date. 

GROUND ONE:  Petitioner was denied due process of law under the Fourteenth Amendment of the United States Constitution by the 

admission of seven photographs not depicting sexual conduct by a minor as defined by KRS 531.300(4),.  The trial court admitted these 

photographs over the objection of trial counsel.  Trial counsel failed to object to the improper  remarks of the Commonwealth Attorney, 

that  were false,  prejudicing the jury against Petitioner and influenced the jury’s determination to find Petitioner guilty.  Thereby denying 

Petitioner his Sixth Amendment  right to effective assistance of counsel and denied his right to a fundamentally fair trial guaranteed by the 

due process clause under the Fourteenth Amendment of the United States Constitution.   

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): During his closing 

argument the Commonwealth Attorney using these photographs in his presentation to the jury stated:  (1) “That picture is a crime scene, 

that child is about to get molested, that child is being exploited.”;  and  (2) “You can go back and look at these pictures and say, you know 

what, this whole transaction was criminal.”    

(b) If you did not exhaust your state remedies on Ground One, explain why: 

Petitioner entered a conditional plea limiting the issues on direct appeal.  The issue of improper remarks made by the 

Commonwealth Attorney was not reserved for appeal.       

Further, Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States Constitution when post-

conviction counsel failed to include this issue of  trial counsel’s failure to object to the improper remarks in Petitioner’s Kentucky RCr 

11.42 Motion based on ineffective assistance of counsel. 
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(c) Direct Appeal of Ground One: 

(1) If you appealed from the judgment of conviction, did you raise this issue? (  )   Yes       (X)    No 

(2) If you did not raise this issue in your direct appeal, explain why: 

       Petitioner entered a conditional plea limiting the issues on direct appeal.  The  issue of  IATC   is not permitted 

by direct appeal.   

(d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

(  )    Yes       (X)  No 

(2) If your answer to Question (d(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court’s decision: 

Result (attach a copy of the court's opinion or order, if available): 

(3) Did you receive a hearing on your motion or petition?                                                  

(4) Did you appeal from the denial of your motion or petition? 

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? 

(6) If your answer to Question (d)(4) is "Yes," state:  

 

Name and location of the court where the appeal was filed: Kentucky Court of Appeals, Frankfort, Kentucky  

Docket or case number (if you know):  2016-CA-001245MR 

Date of the court's decision:  01-11-2019 

Result (attach a copy of the court's opinion or order, if available):  Affirmed 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 

           Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States Constitution when 

his post-conviction counsel failed to include the issue of  trial counsel’s failure to object to the improper remarks of the Commonwealth 

Attorney  in Petitioner’s Kentucky RCr 11.42 Motion. 

(X)  Yes       (  ) No  

(X) Yes  ( ) No         

(  )  Yes      (X)   No 
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(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have 
used to exhaust your state remedies on Ground One:  N/A 

GROUND TWO:  Petitioner was denied his right to effective assistance of counsel under the Sixth Amendment of the United States 

Constitution when trial counsel failed to conduct an adequate investigation of the Polaroid camera used to take the seven photographs 

admitted into evidence,  but the three undeveloped films within the camera were not  introduced  into evidence  nor argued by trial counsel.  

Thereby denying Petitioner his right to a fundamentally fair trial guaranteed  by the due  process clause under the Fourteenth Amendment of 

the United States Constitution. 

 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):  The camera had  three 

undeveloped films within the ten count film pack  still in the camera.  The alleged victim claimed, besides the seven photographs, there were 

additional semi-nude or nude photographs taken and stated Petitioner never changed film in the camera while taking photographs.    No other 

photographs were admitted into evidence..   No other photographs  were discovered by  police searching Petitioner’s home, where they 

confiscated the Polaroid camera and  computers.  It was discovered at trial the camera had a ten count film pack with three undeveloped  films 

remaining.  Trial counsel failed to request a  mistrial for  newly discovered evidence or request a continuance to have the undeveloped film 

examined to determine if this was the same film pack from which the seven developed  photographs were taken.  Had trial counsel 

investigated the camera  before trial, he could have retained an expert to inspect the undeveloped film.  The evidence of the three undeveloped 

films would have provided the defense the ability to impeach the credibility of the alleged victim’s testimony of additional photographs taken.  

The  remaining  three films undeveloped within the camera would have proven that other photographs were not taken.  This would influence 

the jury’s determination of the alleged victim’s credibility, but for trial counsel’s failure.   

(b) If you did not exhaust your state remedies on Ground Two, explain why: 

      Petitioner entered a conditional plea limiting the issues on direct appeal.  This issue was not reserved for appeal. 
 

        Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States Constitution when post-

conviction counsel failed to include the issue trial counsel’s failure to present the undeveloped film, use it to impeach the credibility of the 

alleged victim, and make this argument to the jury in Petitioner’s Kentucky RCr 11.42 Motion. 

 

(c)        Direct Appeal of Ground Two: 

(1) If you appealed from the judgment of conviction, did you raise this issue? (  )   Yes       (X)    No 

(2) If you did not raise this issue in your direct appeal, explain why: 

        Petitioner entered a conditional plea limiting the issues on direct appeal.  This issue is IATC that is not 

permitted by direct appeal.   

 

(d)        Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

(X)    Yes       (  )  No 

(2) If your answer to Question (d)(1) is "Yes," state: 

Type of motion or petition:  Ky. RCr 11.42 Motion based on Ineffective Assistance of Counsel 

 

Name and location of the court where the motion or petition was filed: Jefferson Circuit Court, 600 West Jefferson 

Street, Louisville, Kentucky  40202 

 

Docket or case number (if you know): 08-CR-001191 

Date of the court's decision:  02-12-2016 
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Result (attach a copy of the court's opinion or order, if available):  Denied 

(3) Did you receive a hearing on your motion or petition?   ( X)   Yes      (  )    No 

(4) Did you appeal from the denial of your motion or petition?   ( X)   Yes      (  )    No 

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?   ( X)   Yes      (  )    No 

(6) If your answer to Question (d)(4) is "Yes," state: Name and location of the court 

where the appeal was filed:  Kentucky Court of Appeals 

Docket or case number (if you know):  2016 CA 001245 MK 

Date of the court's decision:  01/11/2019 

Result (attach a copy of the court's opinion or order, if available):  Affirmed 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 

(e)        Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Two 

GROUND THREE:  Petitioner was denied his right to effective assistance of counsel under the Sixth Amendment of the United 

States Constitution when trial counsel failed to request within the stipulation there remained three undeveloped films within the 

camera.  Thereby denying Petitioner’s right to a fundamentally fair trial guaranteed by the due process clause under the Fourteenth 

Amendment of the United States Constitution.  

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):  The Commonwealth 

Attorney ejected the remaining three undeveloped films within the ten count film pack, outside the presence of the jury.  Trial 

counsel and the Commonwealth Attorney entered into a stipulation relating to the undeveloped film.  The judge addressed the jury 

stating, “Ladies and gentlemen the parties have reached an agreement on issues of fact.  We call it a stipulation.  This camera, a 

Polaroid 600, generates a photo that looks like the one that will be introduced into evidence, I suppose, and this camera uses an 

instant photo pack that goes in counting ten photos that come out.  So, part two stipulation, this is what comes out of the camera, 

this size photo and this camera is able to produce, using a full pack, ten of these.”  The stipulation did not include the critical fact 

of the three undeveloped films remaining in the camera, because trial counsel failed to request this most critical fact to be included 

nor did he present or argue to the jury that three undeveloped films remained in the camera.  This goes to the credibility of the 

alleged victim stating there were more than just the seven photographs entered into evidence.  No other photographs were 

discovered in the possession of Petitioner during the search by the police officers when the Polaroid camera was confiscated.  Trial 

counsel deprived the defense of exculpatory evidence.  
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(b) If you did not exhaust your state remedies on Ground Three, explain why? 

    Petitioner entered a conditional plea limiting the issues on direct appeal.  This issue was not reserved for appeal. 
 

        Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States Constitution when post-

conviction counsel failed to include the issue trial counsel’s failure to present the undeveloped film, use it to impeach the credibility of 

the alleged victim, and make this argument to the jury in Petitioner’s Kentucky RCr 11.42 Motion based on ineffective assistance of trial 

counsel. 

(c) Direct Appeal of Ground Three: 

(1) If you appealed from the judgment of conviction, did you raise this issue? (  )   Yes      (X)  No 

(2) If you did not raise this issue in your direct appeal, explain why:  Petitioner entered a conditional plea limiting 

the issues on direct appeal.  This issue is IATC that is not permitted by direct appeal.   

(d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

(  )    Yes      (X)    No 

(2) If your answer to Question (d)(1) is "Yes," state: 

Type of motion or petition:   

Name and location of the court where the motion or petition was filed:     

Docket or case number (if you know):   

Date of the court's decision:   

Result (attach a copy of the court's opinion or order, if available):   

(3) Did you receive a hearing on your motion or petition? ( X)   Yes       (  )   No 

(4) Did you appeal from the denial of your motion or petition? (X)   Yes       (  )   No 

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?   (  )   Yes      (X)   No 

(6) If your answer to Question (d)(4) is "Yes," state:  

Name and location of the court where the appeal was filed:  Kentucky Court of Appeals, Frankfort, 

KentuckyDocket or case number (if you know):  2016-CA-001245 

Date of the court's decision:  01-11-2019 

Result (attach a copy of the court's opinion or order, if available): 

Denied
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(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 

      Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States Constitution when his post-

conviction counsel failed to include this issue of  trial counsel’s failure to object  in Petitioner’s Kentucky RCr 11.42 Motion. 

 

 

(e)        Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Three:  N/A 

GROUND FOUR:   

 Petitioner was denied his right to  effective assistance of counsel under the  Sixth and Fourteenth Amendment s of the United States 

Constitution when trial counsel proceeded to trial under the influence of prescription narcotics rendering him ineffective.   Thereby denying 

Petitioner’s right to a fundamentally fair trial guaranteed by the due process clause under the  Fourteenth  Amendment of the United States 

Constitution.   

 

 
(a) Supporting facts (Do not argue or cite taw. Just state the specific facts that support your claim.): 

 Prior to Petitioner’s trial in the spring of 2009 trial counsel was involved in a tragic car accident.  Counsel’s father died 

in this accident and counsel suffered serious injuries.  Due to counsel’s serious injuries and the death of his father, counsel was 

taking pain medication and anti-depressants.  These drugs affected counsel to the point that counsel had to get help from the 

Petitioner’s son to open his pill bottle.  The additional effect of these pills was counsel’s inability to function within the norms 

of competent counsel.  The inability is proven by his lack of coherent questions, articulable strategy, lack of preparation, and 

numerous errors.  Counsel failed to hire experts to testify about the exam or transference relating to other statements by the 

accuser that she had been abused by others.  He failed to object to improper voir dire questions even after the judge pointed 

them out to him.  Had counsel articulated that the seven legal photos presented at trial and the three taken from the camera by 

the Commonwealth Attorney accounted for all the photos the camera held the outcome of trial would have been different.   

 
(b) If you did not exhaust your state remedies on Ground Four, explain why: 

(c) Direct Appeal of Ground Four: 

(1) If you appealed from the judgment of conviction, did you raise this issue? (  )   Yes       (X)  No 

(2) If you did not raise this issue in your direct appeal, explain why:  Petitioner entered a conditional plea limiting 

the issues on direct appeal.  This issue was not reserved for appeal. 

(d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

(X)    Yes       (  )  No 

(2) If your answer to Question (d)(1) is "Yes," state: 

Type of motion or petition:  Ky. RCr 11.42 Motion
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Name and location of the court where the motion or petition was filed: Jefferson Circuit Court, Hall of Justice, 

600 West Jefferson Street, 2nd Floor, Louisville, Kentucky  40202-2740 

 

Docket or case number (if you know):  08-CR-001191 

Date of the court's decision:  01-12-2016 

Result (attach a copy of the court's opinion or order, if available):  Denied 

(3) Did you receive a hearing on your motion or petition? (X)   Yes      (  )   No 

(4) Did you appeal from the denial of your motion or petition? (X)   Yes       (  )   No 

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?   (X)   Yes      (  )   No 

(6) If your answer to Question (d)(4) is "Yes," state:  

Name and location of the court where the appeal was filed:  Kentucky Court of Appeals, Frankfort, Kentucky 

Docket or case number (if you know):  2016-CA-001245-MR 

Date of the court's decision:  01/11/2019 

Result (attach a copy of the court's opinion or order, if available):  Affirmed.  Copy of Order attached. 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:  N/A 

(e)        Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Four:  N/A

121



 

 

 
AO241                                                                                                                                                                                                                                     Page 12 

(Rev. 10/07) 

GROUND FIVE:   

 Petitioner was denied his right to effective assistance of counsel  under the  Sixth Amendment of  the United States Constitution 

when counsel failed to comply with the requirements of KRE 412.   Thereby denying Petitioner’s right to a fundamentally fair trial guaranteed 

by the due process clause under the Fourteenth Amendment  of  the United States Constitution. 

 
(a) Supporting facts (Do not argue or cite taw. Just state the specific facts that support your claim.): 

 Counsel planned to question the accuser concerning several unreported cases of abuse by the accuser including an 

unreported claim of a rape that occurred in Florida.  Counsel failed to make a motion to the court as required by KRE 412 

prior to the attempted questioning.  The purpose of this questioning was to establish if this alleged and unreported rape had 

actually occurred, and whether she was transferring the feelings of anger from that incident to Petitioner.  Had this incident and 

others actually not occurred this would have been evidence of her lack of credibility.  Additionally, counsel, knowing that he 

was going to pursue a transference as part of his defense, failed to acquire an expert to explain or convey that there was a 

transference that occurred.  The accuser had claimed, “she had been in therapy ever since you (Petitioner) did it.”  Counsel 

failed to acquire those records from the accuser’s therapist or have a psychological evaluation conducted on the accuser.  Had 

counsel performed any of these duties the jury would have been shown the accuser was transferring her anger onto Petitioner 

and would have also been shown her lack of credibility.    

 
(b) If you did not exhaust your state remedies on Ground Five, explain why: 

(c) Direct Appeal of Ground Five: 

(3) If you appealed from the judgment of conviction, did you raise this issue? (X)   Yes       (  )  No 

(4) If you did not raise this issue in your direct appeal, explain why: 

(d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

(X)    Yes       (  )  No 

(2) If your answer to Question (d)(1) is "Yes," state: 

Type of motion or petition:  Ineffective Assistance of Counsel
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Name and location of the court where the motion or petition was filed: Jefferson Circuit Court, Hall of Justice, 

600 West Jefferson Street, 2nd Floor, Louisville, Kentucky  40202-2740 

 

Docket or case number (if you know):  08-CR-001191 

Date of the court's decision:  01-12-2016 

Result (attach a copy of the court's opinion or order, if available):  Denied 

             (3) Did you receive a hearing on your motion or petition? (X)   Yes      (  )   No 

(4) Did you appeal from the denial of your motion or petition? (X)   Yes       (  ) No  

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?   (X)   Yes      (  )   No 

             (6) If your answer to Question (d)(4) is "Yes," state:  

Name and location of the court where the appeal was filed:  Kentucky Court of Appeals, 360 Democrat Drive, 

Frankfort, Kentucky  40601 

Docket or case number (if you know):  2006-CA-001245MR 

Date of the court's decision:  01-11-2019 

Result (attach a copy of the court's opinion or order, if available): Affirmed.  Copy of Order attached. 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 

(e)        Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have 

used to exhaust your state remedies on Ground Five:  N/A 
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GROUND SIX:   
 Petitioner was denied his right to effective assistance of counsel  under the  Sixth Amendment of  the United States Constitution 

resulting in a denial of his rights under the due process clause of the  Fourteenth Amendment of the United States Constitution, when trial 

counsel failed to object to inadmissible evidence of “child sex abuse syndrome” - of  habit of others to prove the conduct of the alleged victim 

acted the same way or to bolster her credibility . 

 
(a) Supporting facts (Do not argue or cite taw. Just state the specific facts that support your claim.): 

       LMPD Officers’ testimony through leading examination by the Commonwealth Attorney [CA] to Detective Joseph  Judah: 

 

        Q.  And are delayed disclosure cases rare in the crimes against children unit? 

        A.  No.  What I just told you all about, most of the cases we get are delayed.  At least, it is very rare we get a case where we have a chance 

to go out and get physical evidence.  And it is very, very common that you don’t.  The case doesn’t come across the detective’s desk until two 

or three years, at least, after it happened.  The nature of these offenses and the way they occur, it occurs with children who were afraid to go 

and report it to anyone. 

*     *     *     *     * 

        CA leading questions Detective Angela Merrick: 

        Q.  When it comes to these sort of cases, do the majority of them, do they usually get prosecuted, a case that makes it to your desk? 

        A.  No sir.  Just like Detective Judah said the majority of them do not.  . . .   

        Q   On that last issues, you said sometimes with juveniles it takes a while for disclosure.  Detective are you aware of a case, have you 

               ever worked a case where we know a child molestation occurred but the child said it didn’t? 

         A  Yes, I’ve had sevseral.   

         Q.  And sometimes does it take people five years, ten years, twenty years to come forward? 

         A.  Quite often most of our cases are like that. 

*     *     *     *     * 

        CA leading questions Detective Michael Mulhall: 

        Q.  If we can’t get a victim, and I’m trying to think of cases you and I have worked on.  If we can’t get a victim that will come into this 

courtroom, our case is dead? 

        A.  Correct. 

        Q.  And the perpetrator goes free? 

        A.  Correct. 

        Q.  And sometimes these victims come back when they are older? 

        A.  Oh, yes. 

        Q.  And they are ready? 

         A.  Oh, yes.   

        Q.  Does that create special evidentiary problems for us in law enforcement when we have a delayed disclosure? 

         A.  Yeah.   People don’t understand why the delay, why they do that.   

         Q.  And the physical evidence is a problem in things like that? 

         A.  Correct. 

 
(b) If you did not exhaust your state remedies on Ground Six, explain why: 

(c) Direct Appeal of Ground Six: 

(1) If you appealed from the judgment of conviction, did you raise this issue? ( )   Yes       (X)  No 

(2) If you did not raise this issue in your direct appeal, explain why:  Petitioner entered a conditional plea limiting 

the issues under direct appeal.  This issue is an IATC claim that is not permitted by direct appeal. 

(d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

( )    Yes       (X)  No 

(2) If your answer to Question (d)(1) is "Yes," state: 

Type of motion or petition:  
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Name and location of the court where the motion or petition was filed:  

 

Docket or case number (if you know):   

Date of the court's decision:   

Result (attach a copy of the court's opinion or order, if available):   

             (3) Did you receive a hearing on your motion or petition? (X)   Yes      (  )   No 

(4) Did you appeal from the denial of your motion or petition? (X)   Yes       (  ) No  

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?   ( )   Yes      (X )   No 

             (6) If your answer to Question (d)(4) is "Yes," state:  

Name and location of the court where the appeal was filed:  

Docket or case number (if you know):   

Date of the court's decision:   

Result (attach a copy of the court's opinion or order, if available): 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:  The issue of 

IATC for failure of trial counsel to object to inadmissible evidence of child sex abuse syndrome to bolster the credibility of the 

alleged victim was not raised in Petitioner’s Ky. RCr 11.42 Motion.  Ineffective assistance of post-conviction counsel for 

failure to include this issue of trial counsel’s failure to object in Petitioner’s RCr 11.42 Motion.  Ineffective assistance of post-

conviction counsel is a cause to excuse a procedural default.  Martinez v. Ryan, 566 U.S. 1 (2012) and Woolbright v. Crews, 

791 Fed.3d 628 (6th Cir. 2015).   

(e)        Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have 

used to exhaust your state remedies on Ground Six:  N/A 
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GROUND SEVEN:   

 Petitioner was denied his right to effective assistance of counsel  under the  Sixth Amendment of  the United States Constitution 

resulting in a denial of his rights under the due process clause of the  Fourteenth Amendment of the United States Constitution, when counsel 

failed to object  to the Commonwealth Attorney’s closing arguments making references to the improper and inadmissible testimony related  

to “child sex abuse syndrome” -   habits of others to prove as a class the alleged victim acted the same way as other members of a class of 

persons who were alleged to be sexually abused children and  since the alleged victim acted the same way it was to bolster her credibility and 

to explain her “delayed disclosure”.     

 
(a) Supporting facts (Do not argue or cite taw. Just state the specific facts that support your claim.): 

 During the closing argument, the Commonwealth Attorney argued the habit evidence as follows:  (1) “And I’ve 

touched on this already.  It is the nature of these sorts of cases that kids don’t come forward.  Okay?  Whether it is a trusted 

friend, whether it is to a parent in a good home environment, which she did not have, it’s just the nature of these cases.”   

(2)  “I hope when you all go back there, say on one hand, we’ve got a victim who fits the profile of a child abuse victim, okay, 

a child sex abuse victim.  This is it.  Okay?”  (3)  “That child grew up to be an adult who started having nightmares and  they 

are getting better.  Notice they are getting better when this process picks up.  When we start the process of seeking justice, she 

is starting to get better.  And that’s an absolute appropriate response of a victim of child sexual abuse.”  (4)  “We learned a lot 

about child sex abuse cases in this trial from people we put on who are on the front lines of this stuff and deal with delayed 

disclosure.  That’s the phenomena  when a victim does not go immediately to a trusted adult or call 911.”  (5)  “This is one of 

the dynamics of child sex abuse:  they internalize it; they are frightened; they are embarrassed - - those are her words, not mine 

- - embarrassed and they won’t tell anyone, included trusted family, friends, until they are ready.”  (6)  Another - - another 

phenomena is called tentative disclosure.  It’s where they tell a little bit first.”  (7)  “One of the dynamics of child sexual abuse 

is this shear power that any adult has over an eleven year old, any adult, because we are bigger, and we tell kids to listen to 

adults, do what adults say,  . . .”  

 
(b) If you did not exhaust your state remedies on Ground Seven, explain why:  Petitioner entered a conditional plea limiting the 

issues on direct appeal.   Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States 

Constitution when post-conviction counsel failed to include the issue of trial counsel’s failure to object to the Commonwealth 

Attorney’s closing argument in Petitioner’s Ky. RCr 11.42 Motion.  Ineffective assistance of post-conviction counsel is cause to 

excuse a procedural default.  Martinez v. Ryan, 566 U.S. 1 (2012) and  Woolbright v. Crews, 791 Fed 3d 628 (6
th
 Cir. 2015).   

(c) Direct Appeal of Ground Seven: 

(1) If you appealed from the judgment of conviction, did you raise this issue? ( )   Yes       (X)  No 

(2) If you did not raise this issue in your direct appeal, explain why:  Petitioner entered a conditional plea limiting 

the issues on direct appeal.  This issue is an IATC claim that is not permitted by direct appeal. 

(d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

( )    Yes       (X)  No 

(2) If your answer to Question (d)(1) is "Yes," state: 

Type of motion or petition:  Ineffective Assistance of Counsel
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Name and location of the court where the motion or petition was filed: Jefferson Circuit Court, Hall of Justice, 

600 West Jefferson Street, 2nd Floor, Louisville, Kentucky  40202-2740 

 

Docket or case number (if you know):  08-CR-001191 

Date of the court's decision:  01-12-2016 

Result (attach a copy of the court's opinion or order, if available):  Denied 

             (3) Did you receive a hearing on your motion or petition? (X)   Yes      (  )   No 

(4) Did you appeal from the denial of your motion or petition? (X)   Yes       (  ) No  

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?   ( )   Yes      (X )   No 

             (6) If your answer to Question (d)(4) is "Yes," state:  

Name and location of the court where the appeal was filed:  Kentucky Court of Appeals, 360 Democrat Drive, 

Frankfort, Kentucky  40601 

Docket or case number (if you know):  2006-CA-001245MR 

Date of the court's decision:  01-11-2019 

Result (attach a copy of the court's opinion or order, if available): Affirmed.  Copy of Order  attached . 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:  The issue of 

IATC for failure of trial counsel to object to the Commonwealth Attorney’s argument to the jury referencing improper theory 

of child sexual abuse syndrome to bolster the credibility of the alleged victim was not raised by post-conviction counsel in 

Petitioner’s Ky. RCr 11.42 Motion.   

 

              Ineffective assistance of post-conviction counsel  is cause to excuse a procedural default.  Martinez v. Ryan, 566 U.S. 1 (2012).                      

              Woolbright v. Crews, 791 F.3d 628 (6
th
 Cir. 2015). 

 

(e)        Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have 

used to exhaust your state remedies on Ground Seven:  N/A 
 
 
 
 

127



 

 

AO 241                                                                                                                                                                                                                                              Page  18                                                                                               
(Rev.10//07)       
 

GROUND EIGHT:  Petitioner was denied  his right to effective assistance of counsel under the Sixth Amendment of the United States 

Constitution resulting in a denial of his rights under due process of the Fourteenth Amendment of the United States Constitution, when 

counsel failed to object to inadmissible opinion testimony and evidence of habit of others to prove that the conduct of  Petitioner was 

acting  in the same way as a class of alleged perpetrators  who were suspected to be a sexual offender.   The conclusion was Petitioner 

acted the same way  was to impeach his credibility invading the province of the jury who has the ultimate conclusion of credibility of 

witnesses.   

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): During the LMPD 

investigation, Detective Josh Judah and Detective Angela Merrick conducted a controlled telephone call with the alleged 

victim calling Petitioner.  At trial Detective Judah was asked by the Commonwealth Attorney about this controlled telephone 

call to which Detective Judah replied, “Typically in my experience when somebody has been – when you drop that on 

somebody the reaction of a person – of the people who we’ve cleared has been instead of saying “okay, okay” they say “what 

are you talking about?”  And generally they won’t continue with the conversation.”  Detective Judah continues testifying, “In 

the schools and  interviews that I attended, the training I had when someone is trying to change the subject about something so 

serious that they are avoiding the issue, they are trying to change the question, it’s a sign of deception.”  He continues his 

direct testimony stating,, “The basis of my opinion, if someone  - when you accuse somebody of taking pictures of a – taking 

sexually explicit pictures of a young girl, the first thing they are going to do is tell you you’re a liar.”  This inadmissible and 

improper opinion testimony from Detective Judah was stressed by the Commonwealth Attorney in closing argument to the 

jury, “I don’t think an innocent man says what he says there [referring to the controlled telephone call].  And Detective Judah 

– or Sergeant Judah now, kind of spelled it out for us, right?  The long pauses, the inappropriate answers.  That’s what guilty 

people do.”   

Under questioning by the Commonwealth Attorney to Detective Mulhull:  

Q Did you ever work cases where you had pictures and the person didn’t know you had those pictures and he denied taking              

them?   This personal opinion presented by Detective Judah had a direct influence on the jury’s decision to find defendant 

guilty.  

A.  Oh, I’m sure there probably was “I’s not me.  It looks like me.”  That’s one of my favorites. 

Q. What’s that? 

A.  “It’s not me.  It looks like me” that’s what a lot of times we would get. 

Q.  Was it common for people to deny knowing the child that was in the picture? 

A.  Correct. 

(b) If you did not exhaust your state remedies on Ground Eight, explain why:  Petitioner entered a conditional plea limiting the 

issues on direct appeal.  This issue was not reserved for appeal.  .       
 

 (c) Direct Appeal of Ground Eight: 

(1)  If you appealed from the judgment of conviction, did you raise this issue? (  )   Yes       (X)    No 

                  (2)  If you did not raise this issue in your direct appeal, explain why: 

       Petitioner entered a conditional plea limiting the issues on direct appeal.  This  issue of  IATC   claim that is not        

       permitted by direct appeal.   

(d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

(  )    Yes       (X)  No 

(2) If your answer to Question (d(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 
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Date of the court’s decision: 

Result (attach a copy of the court's opinion or order, if available): 

(3)  Did you receive a hearing on your motion or petition?                                                 

(4)  Did you appeal from the denial of your motion or petition? 

(5)  If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? 

(6)  If your answer to Question (d)(4) is "Yes," state:  

 

Name and location of the court where the appeal was filed: Kentucky Court of Appeals, Frankfort, Kentucky  

Docket or case number (if you know):  2016-CA-001245MR 

Date of the court's decision:  01-11-2019 

Result (attach a copy of the court's opinion or order, if available):  Affirmed 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue: 
           Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States Constitution when 

his post-conviction counsel failed to include the issue of  trial counsel’s failure to object to the opinion testimony in Petitioner’s Kentucky 

RCr 11.42 Motion.  Ineffective assistance of post-conviction counsel is cause to excuse a procedural default.    Martinez v. Ryan, 566 U.S. 

1 (2012).         Woolbright v. Crews, 791 F.3d 628 (6
th
 Cir. 2015). 

 

 

(X)  Yes       (  ) No  

(X) Yes        ( ) No  

(  )  Yes      (X) No         
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(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have 
used to exhaust your state remedies on Ground Eight:  N/A 
                                                                                                          

GROUND NINE:   

 Petitioner was denied his right to effective assistance of counsel  under the  Sixth Amendment of  the United States Constitution  

when trial counsel failed to object to the jury instructions to insure a unanimous verdict.  Thereby denying Petitioner’s right to a fundamentally 

fair trial guaranteed by the due process clause of the Fourteenth Amendment of the United States Constitution..     

 

 

(a) Supporting facts (Do not argue or cite taw. Just state the specific facts that support your claim.):  There were seven 

photographs, not depicting sexual conduct by a minor, admitted in evidence.  The alleged victim stated in addition to the seven 

photographs, there were eight more photographs taken, some topless, and some nude.  Instruction No. 2 , Use of a Minor in a 

Sexual Performance stated:  (1)  that in Jefferson County, Kentucky between January 1, 1998 and March 6, 2000, the 

defendant knowingly employed, consented, authorized or induced Erin Branick to engage in a sexual performance; and  

(2) that at the time of such contact Erin Branich was less than sixteen years of age.  It is not evident nor clear from the 

instruction in verdict form that the jury agreed on exactly which photograph they unanimously believed constituted this 

charge.  Petitioner was denied a unanimous verdict.     

   

 
(b) If you did not exhaust your state remedies on Ground Nine, explain why:   

(c) Direct Appeal of Ground Nine: 

(1) If you appealed from the judgment of conviction, did you raise this issue? ( )   Yes       (X)  No 

                    (2)  If you did not raise this issue in your direct appeal, explain why:  Petitioner entered a conditional plea limiting 

the issues under direct appeal.  This issue is an IATC claim that is not permitted by direct appeal. 

 

(d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

( )    Yes       (X)  No 

(2) If your answer to Question (d)(1) is "Yes," state: 

Type of motion or petition:  
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Name and location of the court where the motion or petition was filed:  

 

Docket or case number (if you know):   

Date of the court's decision:   

Result (attach a copy of the court's opinion or order, if available):   

             (3) Did you receive a hearing on your motion or petition? (X)   Yes      (  )   No 

(4) Did you appeal from the denial of your motion or petition? (X)   Yes       (  ) No  

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?   ( )   Yes      (X )   No 

             (6) If your answer to Question (d)(4) is "Yes," state:  

Name and location of the court where the appeal was filed:   

Docket or case number (if you know):   

Date of the court's decision:   

Result (attach a copy of the court's opinion or order, if available):  

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:  The issue of 

IATC for failure of trial counsel to object to the Instructions to the jury referencing was not raised by post-conviction counsel  

in Petitioner’s Ky. RCr 11.42 Motion.   

 

              Ineffective assistance of post-conviction counsel  is cause to excuse a procedural default.  Martinez v. Ryan, 566 U.S. 1 (2012).                      

              Woolbright v. Crews, 791 F.3d 628 (6
th
 Cir. 2015). 

 

(e)        Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have 

used to exhaust your state remedies on Ground Nine: N/A 
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GROUND TEN:   

 Petitioner was denied his right to effective assistance of counsel under the Sixth Amendment of the United States Constitution 

when trial counsel failed to object to the trial court’s instructions to the jury relating to Use of a Minor in a Sexual Performance that 

violated Petitioner’s right to a unanimous verdict, and failed to provide complete definitions Instructions  to be used for the jury’s 

determination of finding of guilt.  Thereby denying Petitioner’s right to a fundamentally fair trial guaranteed by the due process clause of 

the Fourteenth Amendment of the United States Constitution.   

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): The trial court presented 

jury instructions for the jury to make its finding of not guilty or guilty on the offenses in Instruction 1, Sodomy in the First 

Degree and Instruction 2, Use of a Minor in a Sexual Performance.  The jury was unable to reach a verdict on Instruction 1, 

and the court declared a mistrial as to that count.  Instruction 3 provided definitions to be used by the jury to determine the 

meaning of “Knowingly”, “Sexual Performance”, “Performance”, “Audience” and “Sexual Conduct by a Minor”.  Under the 

definition of “Sexual Conduct by a Minor” were four definitions providing the elements of alternate theories of guilt.  Two of 

those alternate theories were unsupported by the evidence.  The remaining two theories it was possible to make a finding from 

the evidence, but the verdict does not reflect which theory of guilt the jury decided.  Thereby denied Petitioner’s right to a 

unanimous verdict.    

 

 Further, the Instruction definitions failed to define “Obscene”, a word used in one of the theories “the exposure, in an 

obscene manner, of the unclothed or apparently unclothed . . .  female genitals, pubic area or buttocks, or the female 

 breast . .  .” presented in the definition of Sexual Conduct by a Minor for the jury to determine from the evidence, The 

definition of “Obscene” as provided in Cooper’s Instructions to the Jury, Section 4.13 was not provided to the jury.  Likewise, 

within the definition of Obscene is “Prurient Interest”, which has a definition Instruction provided in Cooper’s Instructions, 

Section 4.13(a) was not part of the instructions to the jury.  Also left out of the Instruction definition   relating to “Sexual 

Conduct by a Minor” was the definition of “physical contact with, or willfully or intentional exhibition of the genitals” which 

did not include the words “in a lewd manner” as recommended by Cooper’s Instructions, Section 4.18 Sexual Conduct by a 

Minor.  The definition of “lewd manner” is outlined in Cooper’s Instructions, Section 418(a) was likewise omitted from the 

Instructions definitions.  The cumulative effect of all these missing definitions from the Instructions, left the jury with an 

uninformed means of determining a theory of guilt of the Petitioner.   

(b) If you did not exhaust your state remedies on Ground Ten, explain why:  Petitioner entered a conditional plea limiting the 

issues on direct appeal.  This issue was not reserved for appeal.   

   (c) Direct Appeal of Ground Ten: 

                  (1)  If you appealed from the judgment of conviction, did you raise this issue? (  )   Yes       (X)    No 

(2)  If you did not raise this issue in your direct appeal, explain why:  Petitioner entered a conditional plea limiting 

the issues on direct appeal.     

  (d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

(  )    Yes       (X)  No 

(2) If your answer to Question (d(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition was filed: 

Docket or case number (if you know): 

Date of the court’s decision: 

 

Result (attach a copy of the court's opinion or order, if available): 
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                    (3) Did you receive a hearing on your motion or petition?                                                  

(4)  Did you appeal from the denial of your motion or petition? 

(5)  If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? 

(6)  If your answer to Question (d)(4) is "Yes," state:  

 

Name and location of the court where the appeal was filed:  Kentucky Court of Appeals, Frankfort, 

Kentucky 

Docket or case number (if you know):  2006 CA 001245MR 

Date of the court's decision:  01-11-2019 

Result (attach a copy of the court's opinion or order, if available):  Affirmed 

       (7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:  The 

issue of IATC for failure of trial counsel to object to the Instructions  was not raised by post-conviction counsel  in Petitioner’s 

Ky. RCr 11.42 Motion.   

 

              Ineffective assistance of post-conviction counsel  is cause to excuse a procedural default.  Martinez v. Ryan, 566 U.S. 1 (2012).                      

              Woolbright v. Crews, 791 F.3d 628 (6
th
 Cir. 2015). 

 

 

 (e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Ten:   

GROUND ELEVEN:   

  Petitioner was denied his right to effective assistance of counsel under the Sixth Amendment of the United States 

Constitution when trial counsel failed to object to inadmissible evidence. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): The Commonwealth 

Attorney entered into evidence a scanner that was collected at Petitioner’s home.  Trial counsel objected, stating there was no 

evidence to show that Petitioner owned the scanner when the photos were taken in 1998.  The judge overruled the objection 

and admitted the scanner into evidence as an exhibit.  If trial counsel had brought it to the attention of the trial court  the 

manufacturing date of the scanner was stamped 2006, his objection would have been sustained.  Petitioner told Detective 

Merrick during his interrogation he did not own a scanner when the seven photos were taken in 1998.  However, during her 

interview ,the alleged victim told Detective Merrick  the Petitioner had “scanned” the photos on a scanner back in 1998 and 

testified to this happening.  Petitioner’s son also testified there was not a scanner in their home until 2006.  Petitioner testified  

the scanner was a gift he received in 2006.  Trial counsel’s failure to investigate allowed  inadmissible and highly prejudicial 

evidence to be admitted.   

(X)  Yes       ( ) No  

(X) Yes  ( ) No         

(  )  Yes      (X)   No 
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       (b) If you did not exhaust your state remedies on Ground Eleven, 

explain why: 

   (c) Direct Appeal of Ground Eleven: 

                   (1)  If you appealed from the judgment of conviction, did you raise this issue?  

   (  )   Yes       (X)    No 

                  (2)  If you did not raise this issue in your direct appeal, explain why:   Petitioner entered a conditional plea 

limiting the issues under direct appeal.  This issue is an IATC claim that is not permitted by direct appeal. 

  (d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial 

court? 

(X)    Yes       ( )  No 

(2) If your answer to Question (d(l) is "Yes," state: 

 

Type of motion or petition: 

 

Name and location of the court where the motion or petition was filed:  Jefferson Circuit Court, 

600 West Jefferson Street, Louisville, Kentucky 

Docket or case number (if you know):  08-CR-001191 

Date of the court’s decision:  01-12-2016 

 

Result (attach a copy of the court's opinion or order, if available):  Denied.  Copy attached to original 

Petition filed July 19, 2018.   

 

                    (3)  Did you receive a hearing on your motion or petition?                                                  

(4)  Did you appeal from the denial of your motion or petition? 

                    (5)  If your answer to Question (d)(4) is "Yes," did you raise this issue in the 

appeal? 

                     (6)   If your answer to Question (d)(4) is "Yes," state:  

 

Name and location of the court where the appeal was filed:  Kentucky Court of Appeals, 

Frankfort, Kentucky 

Docket or case number (if you know): 2006-CA-001245MR  

Date of the court's decision:  01-11-2019 

Result (attach a copy of the court's opinion or order, if available):  Affirmed.  Copy attached to original 

Petition filed July 19, 2018.   

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this 

issue: 

             IATC issue was not made an issue on appeal of Motion 11.42. 
 

(X)  Yes       (  ) No  

(X) Yes  ( ) No         

(  )  Yes      (X )   

No 
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 (e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Eleven:   

GROUND TWELVE:   

  Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States 

Constitution when trial counsel failed to object to hearsay statements of Cindy Brannick, a non-testifying witness 

introduced through testimony of Gary Sipes, Tammy Shields and Detective Angela Merrick.  Further, trial 

counsel’s ineffective assistance of counsel denied Petitioner his Sixth Amendment right under the confrontation 

clause his opportunity to cross examine. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): At Petitioner’s 

trial, three additional Commonwealth witnesses, Gary Sipes, Tammy Shields and detective Merrick all made 

statements allegedly made by the non-testifying witness, Cindy Brannick.  Gary Sipes testified, “I opened the 

drawer and there were all those photographs that her mother said had been destroyed.”  Tammy Shields testified, “I 

asked Cindy to come home and Cindy just basically told me I could handle the situation by myself.  She was not 

ready to come home.”  And later, “She gave her (Cindy) financial, she gave her mom money all the time.  It was 

kind of “you have to give me money” type of thing.”  Detective Merrick testified, “Cindy Brannick, in the 

controlled phone call, confirmed that there were pictures taken.”  and  “And then later when I talked to Cindy 

Brannick, she said that they did the same thing and we were able to locate it then.”  Denying the Petitioner the 

opportunity to confront and cross examine a non-testifying witness.   

(b) If you did not exhaust your state remedies on Ground Twelve, explain why: 

   (c) Direct Appeal of Ground Twelve: 

                   (1)  If you appealed from the judgment of conviction, did you raise this issue?  

   (  )   Yes       (X)    No 

                  

             (2)  If you did not raise this issue in your direct appeal, explain why:   Petitioner entered a conditional plea 

limiting the issues on direct appeal.  This issue was not reserved for appeal. 
 

  (d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial 

court? 

(  )    Yes       (X)  No 

(2) If your answer to Question (d(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition 

was filed: 

Docket or case number (if you know): 

Date of the court’s decision: 

 

Result (attach a copy of the court's opinion or order, if available): 
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                    (3)  Did you receive a hearing on your motion or petition?                                                  

(4)  Did you appeal from the denial of your motion or petition? 

                    (5)  If your answer to Question (d)(4) is "Yes," did you raise this issue in the               

                           appeal? 

                     (6)   If your answer to Question (d)(4) is "Yes," state:  

 

Name and location of the court where the appeal was filed:   

Docket or case number (if you know):   

Date of the court's decision:   

Result (attach a copy of the court's opinion or order, if available):   

 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:          

Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States Constitution when 

post-conviction counsel failed to include this issue of trial counsel’s failure to object in Petitioner’s Kentucky RCr 11.42 

Motion..  Ineffective assistance of post-conviction counsel  is cause to excuse a procedural default.  Martinez v. Ryan, 566 U.S. 

1  (2012).     Woolbright v. Crews, 791 F.3d 628 (6
th
 Cir. 2015). 

 

 

 

 (e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Twelve:   

 

GROUND THIRTEEN:   

  Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States 

Constitution when trial counsel failed to object to hearsay statements of Cindy Brannick, a non-testifying witness, 

repeated by the Commonwealth Attorney. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): During 

Petitioner’s trial, the Commonwealth Attorney told the jury in his closing statements, “We know that Cindy 

Brannick put that makeup on her and showed pictures of what she wanted.  Now, I mean by this is – and Mr. 

Yarmey admits this – that actually Cindy brought over something even more explicit, more explicit than this, okay, 

and said, “This is what I want you to do with my daughter.” and “What should they do the moment a parent says “I 

want explicit pictures of my daughter”, and again later he states, “I don’t dispute Mr. Yarmey that the photos were 

actually more explicit, you know, the ones that she said, “This is what I want of my daughter.”  The 

Commonwealth Attorney repeated these hearsay statements with the sole purpose of influencing the jury against 

the Petitioner.  

 
 
 
 

(X)  Yes       (  ) No  

(X) Yes  ( ) No         

(  )  Yes      (X)   No 
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(b) If you did not exhaust your state remedies on Ground Thirteen, explain why: 

   (c) Direct Appeal of Ground Thirteen: 

                   (1)  If you appealed from the judgment of conviction, did you raise this issue?  

   (  )   Yes       (X)    No 

                    (2)  If you did not raise this issue in your direct appeal, explain why:   Petitioner entered a conditional 

plea limiting the issues under direct appeal.  This issue is an IATC claim that is not permitted by direct appeal. 

 

  (d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial 

court? 

(  )    Yes       (X)  No 

(2) If your answer to Question (d(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition 

was filed: 

Docket or case number (if you know): 

Date of the court’s decision: 

 

Result (attach a copy of the court's opinion or order, if available): 

 

                    (3)  Did you receive a hearing on your motion or petition?                                                  

(4)  Did you appeal from the denial of your motion or petition? 

                    (5)  If your answer to Question (d)(4) is "Yes," did you raise this issue in the 

appeal? 

                     (6)   If your answer to Question (d)(4) is "Yes," 

state:  

 

Name and location of the court where the appeal was filed:   

Docket or case number (if you know):   

Date of the court's decision:   

Result (attach a copy of the court's opinion or order, if available):   
 
 
 

( )  Yes       (  ) No  

( ) Yes  ( ) No         

(  )  Yes      ( )   No 
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(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:  

Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States Constitution when 

post-conviction counsel failed to include this issue of trial counsel’s failure to object in Petitioner’s Kentucky RCr 11.42 

Motion..  Ineffective assistance of post-conviction counsel  is cause to excuse a procedural default.  Martinez v. Ryan, 566 U.S. 

1  (2012).     Woolbright v. Crews, 791 F.3d 628 (6
th
 Cir. 2015). 

 

. 

 

 

 

 (e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Thirteen:   

 

GROUND FOURTEEN:   

  Petitioner was denied his right to effective assistance of counsel under the Sixth Amendment of the United 

States Constitution when counsel failed to object to an unreliable and inadmissible CACU log entered into 

evidence. 

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.): At trial the 

Commonwealth introduced a CACU log allegedly created prior to trial showing the alleged victim reported the 

allegations against Petitioner as recently as five years before trial.  Trial counsel should have objected to the 

admission of this unreliable evidence.  The Commonwealth Attorney states during trial the CACU log is faulty.  

The prosecutor admits the alleged victim’s listed date of birth is 3-7-2004.  This is seven years after the alleged 

incident,.  Additionally, as acknowledged by the Commonwealth Attorney, this intake log listed the incident date as 

6-21-1905.  The Commonwealth Attorney admitted there was no associative supporting file connected to or with 

this intake log.  This unreliable and inadmissible intake log was introduced by the Commonwealth Attorney to 

bolster the accuser’s credibility.   

(b) If you did not exhaust your state remedies on Ground Fourteen, explain why: 

   (c) Direct Appeal of Ground Fourteen: 

                   (1)  If you appealed from the judgment of conviction, did you raise this issue?  

   (  )   Yes       (X)    No 

                  (2)  If you did not raise this issue in your direct appeal, explain why:    

  (d) Post-Conviction Proceedings: 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial 

court? 
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(2) If your answer to Question (d(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motion or petition 

was filed: 

Docket or case number (if you know): 

Date of the court’s decision: 

 

Result (attach a copy of the court's opinion or order, if available): 

 

                    (3)  Did you receive a hearing on your motion or petition?                                                  

(4)  Did you appeal from the denial of your motion or petition? 

                    (5)  If your answer to Question (d)(4) is "Yes," did you raise this issue in the 

appeal? 

                     (6)   If your answer to Question (d)(4) is "Yes," state:  

 

Name and location of the court where the appeal was filed:   

Docket or case number (if you know):   

Date of the court's decision:   

Result (attach a copy of the court's opinion or order, if available):   

 

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this 

issue:  Petitioner was denied effective assistance of counsel under the Sixth Amendment of the United States 

Constitution when post-conviction counsel failed to include this issue of trial counsel’s failure to object in 

Petitioner’s Kentucky RCr 11.42 Motion..  Ineffective assistance of post-conviction counsel  is cause to excuse a 

procedural default.  Martinez v. Ryan, 566 U.S. 1  (2012).     Woolbright v. Crews, 791 F.3d 628 (6
th
 Cir. 2015). 

 

 

 (e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you 

have used to exhaust your state remedies on Ground Fourteen:  N/A 

  

13.        Please answer these additional questions about the petition you are filing: 

(a)        Have all grounds for relief that you have raised in this petition been presented to the highest state court 

having jurisdiction?     (  )   Yes       (X )   No 

If your answer is "No," state which grounds have not been so presented and give your reason(s) for not 

presenting them:  Grounds One through Three and Grounds Six through Fourteen were never raised in the initial 

post-conviction motion due to ineffective assistance of post-conviction counsel.   

(X)  Yes       (  ) No  

(X) Yes  ( ) No         

(  )  Yes      (X)   No 
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(b)        Is there any ground in this petition that has not been presented in some state or federal court? If so, 

ground or grounds have not been presented, and state your reasons for not presenting them: 

Grounds One through Three and Grounds Six through Fourteen were never raised in the initial post-conviction 

motion due to ineffective assistance of post-conviction counsel.  Ineffective assistance of post-conviction 

counsel is a cause to excuse procedural default.  Martinez v. Ryan, 566 U.S. 1  (2012).     Woolbright v. Crews, 791 

F.3d 628 (6
th
 Cir. 2015). 

 

 

14.          Have you previously filed any type of petition, application, or motion in a federal court regarding the conviction 

              that you challenge in this petition? (  )   Yes       (X)   No 

If "Yes," state the name and location of the court, the docket or case number, the type of proceeding, the issues 

raised, the date of the court’s decision, and the result for each petition, application, or motion filed. Attach a copy of 

any court opinion or order, if available. 

 

 

15.           Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or 

federal, for 

the judgment you are challenging? (  )   Yes       (X)   No 

If "Yes," state the name and location of the court, the docket or case number, the type of proceeding, and the 

raised
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16.        Give the name and address, if you know, of each attorney who represented you in the following stages of the 

judgment you are challenging: 

(a) At preliminary hearing:  James Falk, Address unknown,  moved to South Carolina during pretrial, shortly after       

      arraignment. 

(b) At arraignment and plea:  James Falk, Address unknown, moved to South Carolina shortly after arraignment.   

(c) At trial:  James Falk, Address unknown, moved to South Carolina shortly after arraignment. 

(d) At sentencing:  Joe Blandford, The Landward House, 1387 S. Fourth Street, Louisville, Kentucky  40208 

(e) On appeal:  Joe Blandford, The Landward House, 1387 S. Fourth Street, Louisville, Kentucky  40208 

(f) In any post-conviction proceeding:  Joe Blandford, The Landward House, 1387 S. Fourth Street, Louisville,           

      Kentucky  40208 

 

(g) On appeal from any ruling against you in a post-conviction proceeding:  Maureen Sullivan, Kentucky Home Life 

       Building, 239 South Fifth Street, Suite 1700, Louisville, Kentucky  40202 

17. Do you have any future sentence to serve after you complete the sentence for the judgment that you are 

challenging? (  )  Yes        (X  )    No 

(a) If so, give name and location of court that imposed the other sentence you will serve in the future:  N/A 

(b) Give the date the other sentence was imposed: 

(c) Give the length of the other sentence: 

(d) Have you filed, or do you plan to file, any petition that challenges the judgment or sentence to be served in the 

future? (  )  Yes        (  )    No 

18. TIMELINESS OF PETITION: If your judgment of conviction became final over one year ago, you must explain 

the one-year statute of limitations as contained in 28 U.S.C. § 2244(d) does not bar your petition* 

 03-01-2010  Final Judgment/Sentencing 

 03-26-2010  Notice of Appeal 

 12-22-2011  Direct Appeal Opinion 

 

(Continued on Next Page) 
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 06-28-2012  Pro-Se RCr 11.42 filed 

 02-28-2013  Supplemental RCr 11.42 filed (Submitted by retained counsel) 

 02-12-2016  RCr 11.42 Denied by Circuit Court 

 02-23-2016  Notice of Appeal filed 

 01-11-2019  Court of Appeals Denial of RCr 11.42 

 02-12-2019  Motion for Discretionary Review 

 04-23-2019  Motion for Discretionary Review withdrawn by Appellant 

 

 Tolling Time Calculations 

 

 365 days 

        +     90 days (Write of Certerori not filed) 

        +     21 days (Direct Appeal becoming final) 

       476 days 

        -    187 days (Time between Direct Appeal opinion and Pro-Se RCr 11.42 Motion) 

        -     85 days (Time lapse between withdraw of M.D.R. and filing of this Petition) 

 204 days (Remaining to file Petition as of July 17, 2019) 

 

 Original Petition was due by February 6, 2020 

 Original Petition was filed on July 18, 2019 

 

 

 

 

 

 

 

* The Penalty Antiterrorism and Effective Death Act of 1996 ("AEDPA") as contained in 28 U.S.C.   § 2244(d) provides in 

part that: 

(1)        A one-year period of limitation shall apply to an application for a writ of habeas corpus by a person in 

custody pursuant to the judgment of a State court. The limitation period shall run from the latest of- 

(A) the date on which the judgment became final by the conclusion of direct review or the expiration of 

the time for seeking such review; 

(B) the date on which the impediment to filing an application created by State action in violation of the 

Constitution or laws of the United States is removed, if the applicant was prevented from filing by 

such state action; 

(C) the date on which the constitutional right asserted was initially recognized by the Supreme 

Court, if the right has been newly recognized by the Supreme Court and made retroactively 

applicable to cases on collateral review; or 

(D) the date on which the factual predicate of the claim or claims presented could have been 

discovered through the exercise of due diligence. 

 
 
 

(2)        The time during which a properly filed application for State post-conviction or other collateral review 

with respect to the pertinent judgment or claim is pending shall not be counted toward any period of 

limitation under this subsection. 
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Therefore, petitioner asks that the Court grant the following relief: or any other relief to which petitioner may be 
entitled. 
Grant this Amended Writ of Habeas Corpus or, Order an Evidentiary Hearing and appoint counsel to represent 
Petitioner at the hearing, or in the alternative, appoint counsel to represent Petitioner in all future filings required in this 
action including the preparation of his Memorandum of Law which will be necessary to respond to die Commonwealth 
of Kentucky. 

 

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and correct and that this 

Amended 

Petition for 

Writ of Habeas Corpus was placed in the prison mailing system on ________________  (month, date, year). 

(date). 

 

If the person signing is not petitioner, state relationship to petitioner and explain why petitioner is not 
signing this petition. 

 
 

22 July 2020 
Execute
d 
(signed) 
on   Z2. 

 Signature of Petitioner 
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(ajudah@lynchcox.com), Leilani K.M. Martin (criminal.appealsecf@ky.gov,
leilani.martin@ky.gov), Judge Justin R. Walker (leah_spears@kywd.uscourts.gov,
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Subject:Activity in Case 3:19−cv−00528−RGJ−LLK Yarmey v. Mazza Order
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U.S. District Court

Western District of Kentucky

Notice of Electronic Filing

The following transaction was entered on 9/3/2020 at 11:59 AM EDT and filed on 9/3/2020

Case Name: Yarmey v. Mazza

Case Number: 3:19−cv−00528−RGJ−LLK

Filer:

Document Number: 34(No document attached)

Docket Text:
 TEXT ORDER OF REASSIGNMENT by Chief Judge Greg N. Stivers. IT IS HEREBY ORDERED
that, pursuant to the reassignment protocol set forth in GO 20−16, this matter is reassigned
to the docket of Judge Rebecca Grady Jennings for all further proceedings.

This Notice of Electronic Filing is the Official ORDER for this entry. No document is attached.

cc: Counsel (SMJ)
3:19−cv−00528−RGJ−LLK Notice has been electronically mailed to:

Richard Earl Cooper     richardcooperesq@gmail.com

Armand I. Judah (Terminated)     ajudah@lynchcox.com

Leilani K.M. Martin     leilani.martin@ky.gov, criminal.appealsECF@ky.gov

3:19−cv−00528−RGJ−LLK Notice will not be electronically mailed to.:
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-528-CRS 
(Electronically Filed) 

 
MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVEN MAZZA, WARDEN              RESPONDENT 
 

 
MOTION FOR AN EXTENSION TO ANSWER 

 
 

Comes now the Respondent, by counsel, and respectfully requests an 

extension of time up to and including 10 November 2020.  Respondent states that 

the answer is currently due 26 September 2020.  The extension is necessary to 

collect, compile and examine the state court records and file a meaningful answer. 

Respectfully submitted, 

DANIEL CAMERON 
Attorney General of Kentucky 

 
 

s/Leilani K.M. Martin      
      LEILANI K.M. MARTIN 

Assistant Attorney General 
Office of the Solicitor General 
Criminal Appeals Unit 
1024 Capital Center Drive, Suite 200 
Frankfort, Kentucky 40601-8204 
(502) 696-5342 
leilani.martin@ky.gov   

             Counsel for Respondent 
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CERTIFICATE OF SERVICE 
 

 I certify that on 14 September 2020, I electronically filed the foregoing with the 

clerk of the court by using the CM/ECF system.  I further certify that the above Motion for 

Extension of Time to Answer has been served, via ECF, to Richard Earl Cooper, Counsel for the 

Petitioner 

 
           s/ Leilani K.M. Martin          

    Assistant Attorney General 
 

 

 

 

 

 

 

 

 
 
 
 
 

153



UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-528-CRS 
(Electronically Filed) 

 
MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVEN MAZZA, WARDEN              RESPONDENT 
 

      ORDER 

 

 It is hereby ordered that Respondent is granted an extension until 10 

November 2020 to file her answer to the petition. 

 

Dated:________________________ 

 

       __________________________________ 
       United States Magistrate Judge 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 

Civil Action No. 3:19-CV-528-RGJ 
(Electronically Filed) 

MARK DAMIAN YARMEY     PETITIONER 

v. 

KEVEN MAZZA, WARDEN    RESPONDENT 

ORDER 

It is hereby ordered that Respondent is granted an extension until 10 

November 2020 to file her answer to the petition. 

September 15, 2020
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-528-JRW-LLK 
(Electronically Filed) 

 
MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVEN MAZZA, WARDEN              RESPONDENT 
 

 
MOTION FOR AN EXTENSION TO ANSWER 

 
 

Comes now the Respondent, by counsel, and respectfully requests an 

extension of time up to and including 24 November 2020.  Respondent states that 

the answer is currently due 10 November 2020.  This second extension is necessary 

for the revision and editing process. 

Respectfully submitted, 

DANIEL CAMERON 
Attorney General of Kentucky 

 
 

s/Leilani K.M. Martin      
      LEILANI K.M. MARTIN 

Assistant Attorney General 
Office of the Solicitor General 
Criminal Appeals Unit 
1024 Capital Center Drive, Suite 200 
Frankfort, Kentucky 40601-8204 
(502) 696-5342 
leilani.martin@ky.gov   

             Counsel for Respondent 
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CERTIFICATE OF SERVICE 
 

 I certify that on 6 November 2020, I electronically filed the foregoing with the clerk 

of the court by using the CM/ECF system.  I further certify that the above Motion for Extension 

of Time to Answer has been served, via ECF, to Richard Earl Cooper, Counsel for the Petitioner 

 
           s/ Leilani K.M. Martin          

    Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-528-JRW-LLK 
(Electronically Filed) 

 
MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVEN MAZZA, WARDEN              RESPONDENT 
 

 
ORDER 

 
 

  Respondent’s motion for a second extension up to and including 24 

November 2020 is granted. 

 

        _____________________________ 
        Judge 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 

Civil Action No. 3:19-CV-528-RGJ-LLK 
(Electronically Filed) 

MARK DAMIAN YARMEY PETITIONER 

v. 

KEVEN MAZZA, WARDEN RESPONDENT 

ORDER 

Respondent’s motion for a second extension up to and including 24 

November 2020 is granted. 

November 9, 2020
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-00528-RGJ-LLK 
(Electronically Filed) 

 
MARK DAMIAN YARMEY             PETITIONER 

v. 

KEVEN MAZZA, WARDEN          RESPONDENT 
 

LIMITED RESPONSE TO AMENDED  

PETITION FOR WRIT OF HABEAS CORPUS 
 

************ 
 

Comes the Respondent, Keven Mazza, Warden, and for his Limited 

Response to the Amended Petition, respectfully requests that this Court dismiss the  

petition and states as follows: 

1.  Petitioner has presented a petition of exhausted and unexhausted claims.  

The majority of his claims are unexhausted and Petitioner admits that the majority 

of his claims are unexhausted.  Additionally, Petitioner’s unexhausted claims are  

procedurally defaulted as they cannot now be presented in the Kentucky state court 

system as they would be untimely and also constitute impermissible successive 

claims of ineffective assistance of counsel.  Pursuant to Kentucky RCr 11.42(10), 

any motion under this rule shall be filed within three years after the judgment 

becomes final, unless the movant proves one of two exceptions:  that the facts upon 
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which the claim is predicated were unknown to the movant and could not have 

been ascertained by the exercise of due diligence; or that the fundamental 

constitutional right asserted was not established within the period provided for 

within RCr 11.42 and has been held to apply retroactively.  Moreover, a successive 

RCr 11.42 motion is impermissible pursuant to RCr 11.42(3), which has been held 

to bar successive RCr 11.42 motions.  Sanders v. Commonwealth, 339 S.W.3d, 

427, 438 (Ky. 2011.) 

The independent and adequate state ground doctrine ensures that the state’s 

interest in correcting their own mistakes is respected in all federal habeas cases.  

Coleman v. Thompson, 501 U.S. 722, 731-32 (1991).  A habeas petitioner who 

fails to meet the state’s procedural requirements for presenting his federal claims 

has deprived the state courts of an opportunity to address those claims, as this 

doctrine supports and endorses.  The Supreme Court in Lambrix v. Singletary, 520 

U.S. 518, 525 (1997), stated that a state’s procedural rules “are of vital importance 

to the orderly administration of its criminal courts; when a federal court permits 

them to be readily evaded, it undermines the criminal justice system.”  Petitioner is 

barred from raising the unexhausted, and procedurally defaulted, claims as grounds 

for habeas corpus relief. 

2.  Respondent denies all allegations contained in the Amended Petition. 
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3.  Respondent asserts that no constitutional right owing to Petitioner was 

abridged or denied, Petitioner is not being held unlawfully, and Petitioner has 

alleged no claim for which relief may be granted.   

4.  A jury found Petitioner guilty of one count of Use of a Minor in a Sexual 

Performance and hung on the Sodomy in the First Degree charge – prior to the 

sentencing phase, Petitioner entered a guilty plea to Use of a Minor in a Sexual 

Performance in exchange for a 15 year sentence and the dismissal of his Sodomy 

charge.  (Appendix I, State Trial Record, Volume I, page 75-78.)   

 5.  Petitioner’s guilty plea was conditional and limited his appellate rights to 

three issues captured in the state trial record. (Id.)  These three issues were:  1) the 

trial court’s ruling on the admissibility of the photos; 2) the trial court’s ruling on 

Petitioner’s proposed jury instructions and; 3) the trial court’s ruling to exclude 

evidence about the victim’s rape by another perpetrator.  (Id.) The Kentucky Court 

of Appeals affirmed the trial court’s denials of relief in an unpublished opinion.  

Yarmey v. Commonwealth, 2010-CA-604-MR, 2011 WL 6743294, (Ky. App. Dec., 

22, 2011), (Appendix III.) 

 6.  Petitioner then alleged six instances of ineffective assistance of counsel.  

The Kentucky Court of Appeals affirmed the trial court’s denials of relief in an 

unpublished opinion.  Yarmey v. Commonwealth, 2016-CA-1245-MR, 2019 WL 

169133 (Ky. App. Jan. 11, 2019).  
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7.  Respondent has already submitted appendices in his previously filed Rule 

5 answer containing relevant portions of the state record, including briefs filed in 

the state appellate courts, copies of the Kentucky Court of Appeals’ opinions 

affirming Petitioner’s conviction under the conditional plea agreement and 

affirming the denial of post-conviction relief. (Document Number 13.)   

8.  Respondent incorporates herein his previously filed Rule 5 answer to 

Petitioner’s original Petition as to the exhausted claims. (Document Number 13.)  

DETAILED DISCUSSION 

Petitioner raises 14 grounds for relief.  By his own admission, the bulk of his 

claims are unexhausted.  

CLAIMED GROUNDS FOR RELIEF 

 Appendix VI is the principal brief that Petitioner filed in his appeal of the 

order denying his request for post-conviction relief.  Page iv of his “Statement of 

Points and Authorities” sets forth the arguments that Petitioner presented for 

review to the Kentucky Court of Appeals.  (Appendix VI at iv.) 

 It is clear from a reading of Petitioner’s arguments that he presented four 

claims of ineffective assistance of counsel, one claim of error by the trial court, and 

a claim that he did not enter his plea knowingly, intelligently, or voluntarily.  The 

trial court’s denial of all six claims was affirmed by the Kentucky Court of 

Appeals. (Appendix IV.).  However, the claims that Petitioner now brings before 
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this Court far exceed the original six claims that were brought before the Kentucky 

Court of Appeals, and therefore he presents claims that are unexhausted.   

 The unexhausted claims are: 

1. Ground One, a claim that the trial court erred by admitting the Polaroid 

photos of the victim.  Petitioner admits that he did not exhaust this claim. 

2. Ground Three, a claim that counsel was ineffective when he did not 

request a different admonition about the unspent film in the Polaroid 

camera.  Petitioner admits that he did not exhaust this claim. 

3. Ground Six, a claim that counsel was ineffective when he did not object 

to inadmissible evidence about delayed reporting by a victim.  Petitioner 

admits that he did not exhaust this claim. 

4. Ground Seven, a claim that counsel was ineffective when he did not 

object to the prosecutor’s closing argument remarks about delayed 

reporting by victims.  Petitioner admits that he did not exhaust this claim. 

5. Ground Eight, a claim that counsel was ineffective when he failed to 

object to Detective Judah’s testimony about the controlled phone call 

between the victim and Petitioner.  Petitioner admits that he did not 

exhaust this claim. 
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6. Grounds Nine and Ten, claims that counsel was ineffective when he 

failed to object to the jury instructions.  Petitioner admits that he did not 

exhaust these claims. 

7. Ground 11, a claim that counsel was ineffective when he failed to object 

to evidence about Petitioner’s possession of computer scanners.  

Petitioner erroneously claims that he exhausted this claim, but it was not 

one of the claims that was presented to the Kentucky Court of Appeals.  

(Appendix VI, page iv.) 

8. Grounds 12 and 13, claims that counsel was ineffective when he failed to 

object to purported hearsay evidence.  Petitioner admits that he did not 

exhaust these claims. 

9. Ground 14, a claim that counsel was ineffective when he failed to object 

to law enforcement dispatch log evidence.  Petitioner admits that he did 

not exhaust this claim. 

To exhaust a federal habeas claim, a petitioner must properly raise each 

constitutional claim in each appropriate state court, including the state intermediate 

court of appeal in addition to the state’s highest court.  Baldwin v. Reese, 541, U.S. 

27, 29 (2004). 

 The exhaustion of state remedies requires that petitioners “fairly presen[t]” 

federal claims to the state courts in order to give the state the “opportunity to pass 
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upon and correct alleged violations of its prisoners’ federal rights.”  Picard v. 

Connor, 404 U.S. 270, 270 (1971).  As explained in Duncan v. Henry, 513 U.S. 

364, 365 (1995), “[i]f state courts are to be given the opportunity to correct alleged 

violations of prisoners’ federal rights, they must surely be alerted to the fact that 

the prisoners are asserting claims under the United States Constitution.” 

 The “mere similarity of [state and federal] claims” is insufficient to exhaust.  

Id., 513 U.S. at 366.   A petitioner does not satisfy the exhaustion requirement “by 

presenting the state courts only with the facts necessary to state a claim for relief.” 

Gray v. Netherland, 518 U.S. 152, 162-63 (1995).  General appeals to broad 

constitutional principles, such as due process, equal protection, and the right to a 

fair trial, are insufficient to establish exhaustion. Id. at 162.  A petitioner does not 

satisfy the “fair presentment” requirement if the claim raised in the federal petition 

is not the “substantial equivalent of the claim presented in the state courts.”  Picard 

v. Connor, 404 U.S. 270, 278 (1971).  A claim is not the “substantial equivalent” 

of another if the claim arises under different federal constitutional provisions, Id. at 

278; or arises under the same federal constitutional provision, but is conceptually 

distinct, see Gray v. Netherland, 518 U.S. at 164-65. 

 Here, Petitioner has presented 14 claims, and 11 of them were not presented 

to any state court.  His new claims, except for Ground One, are all collateral claims 

that deal with ineffectiveness of counsel.  There was no impediment to his ability 

166



8 
 

to present them to the courts below under the collateral appeal process for 

ineffective assistance of counsel claims provided for in Kentucky.  This is clearly 

evidenced by the fact that he did successfully present and exhaust his other claims 

of ineffective assistance of counsel.  Neither has Petitioner demonstrated why he 

could not have presented these claims to the state courts.  Because Petitioner has 

presented an admittedly mixed petition of exhausted and unexhausted claims, this 

Court should dismiss the petition. 

CONCLUSION 

 WHEREFORE, the Attorney General of the Commonwealth of Kentucky, as 

counsel for Respondent, requests that this Court deny the petition for writ of 

habeas corpus and dismiss with prejudice.   

  
 
 Respectfully Submitted, 
        
 DANIEL CAMERON 
 Attorney General of Kentucky 
 
 /s/Leilani K. M. Martin        
 LEILANI K. M. MARTIN 
 Assistant Attorney General 
 Office of Solicitor General 
 Criminal Appeals Unit 
 1024 Capital Center Drive, Suite 200 
 Frankfort, Kentucky 40601-8024 
 (502) 696-5342 Phone 
 (502) 696-5533 Fax 
      
 ATTORNEY FOR RESPONDENT 
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NOTICE AND CERTIFICATE OF SERVICE 

 
 On November 24, 2020, I electronically filed the foregoing Response       
 
through the ECF system, of which Movant is a participant. 
 

 
 s/Leilani K. M. Martin    
                     LEILANI K. M. MARTIN 
 ASSISTANT ATTORNEY GENERAL 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19‐cv‐00528‐RGJ‐LLK 

 
MARK DAMIAN YARMEY                PETITIONER 

v. 

KEVEN MAZZA, Warden                RESPONDENT 

ORDER OF CLARIFICATION 

Petitioner, through appointed counsel, filed his amended petition under 28 U.S.C. § 2254 for a 

writ of habeas corpus by a person in state custody, and Respondent filed his limited response.  [DN 33, 

39]. 

Previously,  the Court entered an Order  that  stated,  in pertinent part,  that  “Respondent  shall 

RESPOND within 60 days following service of the amended petition, and Petitioner may REPLY within 21 

days following service of Respondent’s response.”    [DN 32].   Respondent filed his  limited response on 

November 24, 2020; therefore, Petitioner’s reply, if any, was due on or about December 15, 2020. 

However, by way of clarification and out of an abundance of caution, it is hereby ORDERED that 

Petitioner may (but is not required) to file a reply to Respondent’s limited response within 30 days of entry 

of this Order (after which the Court will consider Petitioner’s amended petition ripe for determination). 

 

 

January 12, 2021
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 
 

v.                       PETITIONER’S REPLY TO RESPONDENT’S 
LIMITED RESPONSE TO AMENDED PETITON 

FOR WRIT OF HABEAS CORPUS 

(Electronically Filed) 
 

KEVEN MAZZA, WARDEN                                                      RESPONDENT 
 

*     *      *     *     * 

 
 Respondent’s Limited Response to Petitioner’s Amended Petition for Writ 

of Habeas Corpus states, “Petitioner has presented a Petition of exhausted and 

unexhausted claims.”  Respondent identifies the exhausted claims as Grounds 

2, 4, and 5.   

 Within his Amended Petition, Petitioner agreed Grounds 4 and 5 have 

been exhausted.  However, Petitioner believes the claim presented in Ground 2 

has not been exhausted.  Petitioner’s claim was ineffective assistance of post-

conviction counsel for his failure to include this issue of trial counsel’s failure 

to present the issue of the undeveloped film, failure to use it to impeach the 

credibility of the alleged victim, and failure to make this argument in his 

closing to the jury in Petitioner’s Kentucky RCR 11.42 Motion. 

 Petitioner’s claims not presented in a state court post-conviction relief by 

RCr 11.42 Motion are procedurally defaulted and normally cannot be reviewed 

unless Petitioner can demonstrate cause and prejudice.   
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 Petitioner agrees with Respondent that Grounds 1, 3, 6 through 14 are 

unexhausted claims.  However, Petitioner disagrees with Respondent’s reliance 

on Coleman v. Thompson, 501 U.S. 722 (1991) as dispositive of the 

unexhausted claims in this case are procedurally defaulted.   

 Respondent’s argument fails to address the merit of Petitioner’s claims 

for ineffective assistance of trial counsel and ineffective assistance of post-

conviction counsel under the precedent of Martinez v. Ryan, 566 U.S. 1 (2012).  

 In Martinez, the Supreme Court created an exception to the holding in 

Coleman v. Thompson.  The Supreme Court held,  “To protect prisoners with a 

potentially legitimate claim of ineffective assistance of trial counsel, it is 

necessary to modify the unqualified statement in Coleman that an attorney’s 

ignorance or inadvertence in a post-conviction proceeding does not qualify as 

cause to excuse procedural default.  This opinion qualifies Coleman by 

recognizing a narrow exception:  Inadequate assistance of counsel at initial-

review collateral proceedings may establish cause for a prisoner’s procedural 

default of a claim for ineffective assistance at trial.”  Id. at 9.   

 The Martinez opinion was recognized and followed in Woolbright v. 

Crews, 791 Fed.3d 628 (6th Cir. 2015).  The Sixth Circuit in Woolbright stated, 

“prisoner can, under certain circumstances, establish cause for a procedural 

default of their IATC claims that they lacked effective assistance of counsel at 

their initial-review collateral proceedings.”  Id. at 636.   

 Further, Woolbright stated, “The holdings in Martinez and Trevino [do] 

not concern attorney errors and other kinds of proceedings, including appeals 
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from initial-review collateral proceedings . . .”  Citing Martinez, 132 S.Ct. at 

1320.  Woolbright presented a claim against this post-conviction appellate 

counsel to “preserve any future argument that “Martinez and Trevino should be 

extended to ineffective assistance of post-conviction appellate counsel”.  

Woolbright at 636.  Likewise, Petitioner in this case wants to preserve this 

argument for his claim in Ground 11.  The issue was presented in the RCr 

11.42 Motion, but was not made an issue on appeal of denial of the RCr 11.42 

Motion.   

CONCLUSION 

 Petitioner agrees Grounds 4 and 5 have been exhausted, and the review 

of these claims would come under the holding in Coleman v. Thompson.  

Petitioner believes the claims presented in his remaining Grounds are 

unexhausted IATC claim to be considered under the precedent of Martinez v. 

Ryan.   

 Petitioner requests an evidentiary hearing to address his claims, in 

particular to establish cause for procedural default of his ineffective assistance 

of trial counsel and ineffective assistance of his initial-review collateral 

proceeding counsel under the standard of Martinez v. Ryan, 566 U.S. 1 (2012) 

and followed by Woolbright v. Crews, 791 Fed.3d 628 (6th Cir. 2015). 
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      Respectfully submitted, 

 
      _/s/_____________________________________ 

      RICHARD COOPER, P.S.C. 
      The Seventeenth Floor 
      Kentucky Home Life Building 

      239 South Fifth Street 
      Louisville, Kentucky  40202 
      (502) 587-6554 

      (502) 585-3084 
      (502) 585-3548 fax 

      Attorney for Petitioner 
      richardcooperesq@gmail.com 
   
 

CERTIFICATE OF SERVICE 

 
 I certify that on February 3, 2021 I electronically filed the foregoing with 

the Clerk of the Court by using the CM/ECF system.  I further certify that the 

above Petitioner’s Reply to Respondent’s Limited Response to Amended Petition 

For Writ of Habeas Corpus has been served, via ECF, to Leilani K. M. Martin, 

Assistant Attorney General. 

 
 

 
      _/s/_____________________________________ 
      RICHARD COOPER, P.S.C. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19‐cv‐00528‐RGJ‐LLK 

 
MARK DAMIAN YARMEY                PETITIONER 
 
v. 
 
KEVIN MAZZA, Warden                 RESPONDENT 
 

MEMORANDUM OPINION AND ORDER 
 

Petitioner, through appointed counsel, filed an amended petition under 28 U.S.C. § 2254 for writ 

of  habeas  corpus  by  a  person  in  state  custody,  [Docket Number  (“DN”)  33], which  superseded  and 

replaced his original pro‐se petition,  [DN 1].   This matter  is before  the Court on Respondent’s  limited 

response to the amended petition, [DN 39], and to which Petitioner replied and requested an evidentiary 

hearing, [DN 41].  The Court referred this matter to the undersigned Magistrate Judge “pursuant to 28 

U.S.C. § 636(b)(1)(A) & (B) for rulings on all non‐dispositive motions; for appropriate hearings, if necessary; 

and for findings of fact and recommendations on any dispositive matter.”  [DN 7]. 

For  the  reasons below,  this Order will REQUIRE Respondent  to FILE an unlimited  response  to 

Petitioner’s amended petition, [DN 33], and request for an evidentiary hearing, [DN 41]. 

Petitioner’s claims are exhausted. 

The amended petition raises fourteen (14) claims of ineffective assistance of trial counsel (“IATC”).  

[DN 33].  In his limited response, Respondent argues that the amended petition is subject to dismissal as 

a “mixed” petition contained both exhausted claims (2, 4, and 5) and unexhausted claims (1, 3, 6 through 

14).    [DN 39].1    In his  reply, Petitioner  “agrees with Respondent  that Grounds 1, 3, 6  through 14 are 

 
1 A  federal  court  cannot grant habeas  relief  if  the petitioner  still has  state  remedies available.   See 28 U.S.C. § 
2254(b)(1)(B).   That  rule  applies  to petitions  that  contain  a mix of exhausted  and unexhausted  claims.    In  that 
situation, a district court has discretion to: 

(1) dismiss the mixed petition in its entirety; (2) stay the petition and hold it in abeyance while the petitioner 
returns to state court to raise his unexhausted claims, (3) permit the petitioner to dismiss the unexhausted 
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unexhausted claims” but would place Claim 2  in  the unexhausted category as well.    [DN 41].   For  the 

reasons below, the undersigned has determined (tentatively, pending report and recommendation to the 

district judge) that all fourteen claims are exhausted.   

A “petitioner who has defaulted his federal claims in state court meets the technical requirements 

for exhaustion; there are no state remedies any  longer ‘available’ to him.”   Coleman v. Thompson, 501 

U.S. 722, 732 (1991).  “A claim may become procedurally defaulted in two ways.”  Williams v. Anderson, 

460 F.3d 789, 806 (6th Cir. 2006).   First, “a claim  is procedurally defaulted where state‐court remedies 

have been exhausted within the meaning of § 2254, but where the last reasoned state‐court judgment 

declines  to  reach  the merits because of a petitioner's  failure  to comply with a state procedural  rule.”  

Lovins v. Parker, 712 F.3d 283, 295 (6th Cir.2013).  “Second, a petitioner may procedurally default a claim 

by  failing to raise a claim  in state court, and pursue that claim through  the state's  ‘ordinary appellate 

review procedures.’”  Williams, 460 F.3d at 806.  “If, at the time of the federal habeas petition, state law 

no longer allows the petitioner to raise the claim, the claim is procedurally defaulted.”  Id.  

In the present case, Petitioner’s Claims 1, 3, 6 through 14 are procedurally defaulted under the 

second Williams v. Anderson category.  This is because, as Respondent explains: 

Under Kentucky  law,  the procedural  vehicle  for bring  an  IATC  claim  is  in  a motion  to  vacate 
pursuant to Kentucky Rules of Criminal Procedure (“RCr”) 11.42.  Pursuant to RCr 11.42(10), any 
motion under this rule shall be filed within three years after the judgment becomes final, unless 
the movant proves one of two exceptions:  that the facts upon which the claim is predicated were 
unknown to the movant and could not have been ascertained by the exercise of due diligence; or 
that the fundamental constitutional right asserted was not established within the period provided 
for within RCr 11.42 and has been held to apply retroactively.  Moreover, a successive RCr 11.42 
motion is impermissible pursuant to RCr 11.42(3), which has been held to bar successive RCr 11.42 
motions.  Sanders v. Commonwealth, 339 S.W.3d, 427, 438 (Ky. 2011.) 
 

[DN 39 at 1‐2].  The Kentucky Court of Appeals affirmed the trial court’s denial of Petitioner’s 11.42 motion 

and  found Petitioner’s Claims 4  and 5  (and maybe Claim 2  as well)  to be without merit.    Yarmey  v. 

 
claims and proceed with the exhausted claims, or (4)  ignore the exhaustion requirement altogether and 
deny the petition on the merits if none of the petitioner's claims has any merit. 

Harris v. Lafler, 553 F.3d 1028, 1031‐32 (6th Cir. 2009). 
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Commonwealth, No. 2016‐CA‐001245‐MR, 2019 WL 169133 (Ky. Ct. App. Jan. 11, 2019).  Claims 1, 3, 6 

through  14  are  new  claims  first  articulated  by  Petitioner  in  his  amended  petition.    It  is  too  late 

(procedurally) for Petitioner to present these claims to the state courts.  

Respondent must respond to Petitioner’s claims in light of Martinez v. Ryan. 

Historically, because a post‐conviction petitioner had no right to counsel, the ineffectiveness of 

post‐conviction  counsel  could  not  serve  as  cause  to  excuse  a  procedural  default.    See  Coleman  v. 

Thompson, 501 U.S. 722, 757 (1991) (“Because Coleman had no right to counsel to pursue his appeal in 

state  habeas,  any  attorney  error  that  led  to  the  default  of  Coleman's  claims  in  state  court  cannot 

constitute cause to excuse the default in federal habeas.”).  Thus, under prior rules, Petitioner’s Claims 1, 

3, 6  through 14 would have been deemed procedurally defaulted, and  the default would have been 

deemed unexcused.   

More  recently,  however,  the  Supreme  Court  has  created  a  narrow  exception  to  the  rule  of 

procedural  default  in  Coleman  v.  Thompson.    In Martinez  v.  Ryan,  the  Supreme  Court  held  that  “a 

procedural default will not bar a  federal habeas  court  from hearing a  substantial  claim of  ineffective 

assistance at trial  if,  in the  initial review collateral proceeding, there was no counsel or counsel  in that 

proceeding was  ineffective.”   566 U.S. 1, 17 (2012).   The Supreme Court explained why this shift away 

from Coleman was necessary: 

To protect prisoners with a potentially legitimate claim of ineffective assistance of trial counsel, it 
is necessary  to modify  the unqualified  statement  in Coleman  that an attorney's  ignorance or 
inadvertence  in a postconviction proceeding does not qualify as cause  to excuse a procedural 
default.  This opinion qualifies Coleman by recognizing a narrow exception:  Inadequate assistance 
of counsel at initial‐review collateral proceedings may establish cause for a prisoner's procedural 
default of a claim of ineffective assistance at trial. 
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Id. at 9.2  In Woolbright v. Crews, the Sixth Circuit recognized that a motion under Kentucky’s RCr 11.42 is 

subject to the Martinez exception.  791 F.3d 628, 630 (6th Cir. 2015). 

The  Martinez  exception  applies  only  if  Petitioner  shows  that  “the  underlying  ineffective‐

assistance‐of‐trial‐counsel  [IATC]  claim  is  a  substantial  one,  which  is  to  say  that  the  prisoner must 

demonstrate that the claim has some merit.”  Martinez, 566 U.S. at 14.   

The Martinez exception does not apply to “attorney errors in other kinds of proceedings, including 

appeals  from  initial‐review  collateral  proceedings.”    Id.  at  16.    In  this  case,  an  attorney  represented 

Petitioner with respect to his 11.42 motion before the trial court, and Petitioner made five numbered 

claims of IATC.  [DN 13‐2 at 17, 25, 28, 30‐31, 34].  A different attorney represented Petition in his appeal 

of the denial of his 11.42 motion, and Petitioner made four numbered claims of IATC.  [DN 21‐2 at 2, 6]. 

Respondent must respond to Petitioner’s claims in light of Martinez v. Ryan.  The response should 

discuss  (without  limitation):   1) Whether Petitioner’s Claim 2  is exhausted  in  the sense of being  fairly 

presented to the state courts or in the sense of being too late to present to the state courts; 2) Whether 

any of Petitioner’s claims was presented in his initial 11.42 motion but not pursued on appeal of the denial 

of the 11.42 motion; 3) Whether initial 11.42 counsel was ineffective (for the limited purpose of excusing 

a procedural default) for not raising Petitioner’s Claims 1, 3, 6 through 14; and 4) Whether Claims 1, 3, 6 

through 14 are “substantial” in the sense of having “some merit.” 

Respondent must respond to Petitioner’s request for an evidentiary hearing. 

In his  reply, Petitioner  requests “an evidentiary hearing  to address his claims,  in particular  to 

establish  cause  for  procedural  default  of  his  ineffective  assistance  of  trial  counsel  and  ineffective 

assistance of his initial‐review collateral proceeding counsel under the standard of Martinez v. Ryan, 566 

U.S. 1 (2012) and followed by Woolbright v. Crews, 791 Fed.3d 628 (6th Cir. 2015).”  [DN 41 at 3]. 

 
2 While  ineffective  assistance  of  post‐conviction  counsel may  provide  cause  to  excuse  procedural  default  of  a 
substantial  IATC  claim,  the  Supreme  Court  expressly  declined  to  decide whether  a  freestanding  right  to  post‐
conviction counsel exists.  Id. at 16.   
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Respondent must respond to Petitioner’s request for an evidentiary hearing.  The response should 

indicate which, if any, of the above issues are properly the subject of an evidentiary hearing and why. 

Order 

Therefore, it is hereby ORDERED that, within 30 days of entry of this Order, Respondent shall FILE 

an unlimited response to Petitioner’s amended petition, [DN 33], and request for an evidentiary hearing 

[DN 41]. 

February 12, 2021
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
Civil Action No. 3:19-CV-528-RGJ-LLK 

(Electronically Filed) 
 

MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVEN MAZZA, WARDEN              RESPONDENT 
 

 
MOTION FOR AN EXTENSION TO ANSWER 

 
Comes now the Respondent, by counsel, and respectfully requests an 

extension of time up to and including 28 April 2021.  Respondent states that the 

answer is currently due 14 March 2021.  This extension is necessary as the answer 

to the Court’s order is lengthy and involved and Respondent also has multiple 

assignments.  This motion is not made to cause any hindrance or delay but is being 

sought instead to ensure that the Court’s order is fully complied with and 

Respondent has satisfied the Court with his compliance.  

       Respectfully submitted, 

DANIEL CAMERON 
Attorney General of Kentucky 

 
s/Leilani K.M. Martin      
LEILANI K.M. MARTIN 
Assistant Attorney General 
Bar Number 90071 
Office of the Solicitor General 
1024 Capital Center Drive, Suite 200 
Frankfort, Kentucky 40601-8204 
(502) 696-5342 
leilani.martin@ky.gov   
Counsel for Respondent 
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CERTIFICATE OF SERVICE 
 

 I certify that on 8 March 2021, I electronically filed the foregoing with the clerk of 

the court by using the CM/ECF system.  I further certify that the above Motion for Extension of 

Time to Answer has been served, via ECF, to Richard Earl Cooper, Counsel for the Petitioner 

 
           s/ Leilani K.M. Martin          

    Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-528-RGJ-LLK 
(Electronically Filed) 

 
MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVEN MAZZA, WARDEN              RESPONDENT 
 

      ORDER 

 

 It is hereby ordered that Respondent is granted an extension until 28 April  

2021 to file her answer to the petition. 

 

Dated:________________________ 

 

       __________________________________ 
       United States Magistrate Judge 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 

Civil Action No. 3:19-CV-528-RGJ-LLK 
(Electronically Filed) 

MARK DAMIAN YARMEY     PETITIONER 

v. 

KEVEN MAZZA, WARDEN    RESPONDENT 

ORDER 

It is hereby ordered that Respondent is granted an extension until 28 April 

2021 to file her answer to the petition. 

March 9, 2021
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
Civil Action No. 3:19-CV-528-RGJ-LLK 

(Electronically Filed) 
 

MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVEN MAZZA, WARDEN              RESPONDENT 
 

MOTION FOR A SECOND EXTENSION TO ANSWER 
 
 

Comes now the Respondent, by counsel, and respectfully requests an 

extension of time of ten days up to and including 8 May 2021.  Respondent states 

that the answer is currently due 28 April 2021.  The answer is complex and 

lengthy, and Respondent is contemporaneously working on additional assignments.  

This second extension is necessary for the in house review process and to perfect 

and edit the answer.  This motion is not made to cause any hindrance or delay but 

is being sought instead to ensure that the Court’s order is fully complied with and 

Respondent has satisfied the Court with his compliance.  

       Respectfully submitted, 

DANIEL CAMERON 
Attorney General of Kentucky 

 
s/Leilani K.M. Martin      
LEILANI K.M. MARTIN 
Assistant Attorney General 
Bar Number 90071 
Office of the Solicitor General 
1024 Capital Center Drive, Suite 200 
Frankfort, Kentucky 40601-8204 
(502) 696-5342 
leilani.martin@ky.gov   
Counsel for Respondent 
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CERTIFICATE OF SERVICE 
 

 I certify that on 26 April 2021, I electronically filed the foregoing with the clerk of 

the court by using the CM/ECF system.  I further certify that the above Motion for Extension of 

Time to Answer has been served, via ECF, to Richard Earl Cooper, Counsel for the Petitioner 

 
           s/ Leilani K.M. Martin          

    Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-528-RGJ-LLK 
(Electronically Filed) 

 
MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVEN MAZZA, WARDEN              RESPONDENT 
 

      ORDER 

 

 It is hereby ordered that Respondent is granted an extension until 8 May  

2021 to file his answer to the amended petition. 

 

Dated:________________________ 

 

       __________________________________ 
       United States Magistrate Judge 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 

Civil Action No. 3:19-CV-528-RGJ-LLK 
(Electronically Filed) 

MARK DAMIAN YARMEY     PETITIONER 

v. 

KEVEN MAZZA, WARDEN    RESPONDENT 

ORDER 

It is hereby ordered that Respondent is granted an extension until 8 May  

2021 to file his answer to the amended petitio

April 27, 2021
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-00528-RGJ-LLK 
(Electronically Filed) 

 
MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVEN MAZZA, WARDEN      RESPONDENT 
 

RESPONSE TO AMENDED  
PETITION FOR WRIT OF HABEAS CORPUS 

 
************ 

 
Comes the Respondent, Keven Mazza, Warden, and for his 

Response to the Amended Petition, respectfully requests that this Court 

dismiss the petition and states as follows: 

1.  Respondent asserts that no constitutional right owing to 

Petitioner was abridged or denied, Petitioner is not being held 

unlawfully, and Petitioner has alleged no claim for which relief may be 

granted.   

2.  A jury found Petitioner guilty of one count of Use of a Minor in 

a Sexual Performance and could not reach a verdict on the Sodomy in 

the First Degree, Victim under 12 charge.  Prior to the sentencing 
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phase, Petitioner entered a guilty plea to Use of a Minor in a Sexual 

Performance in exchange for a 15 year sentence and the dismissal of his 

Sodomy charge.  (DN 13; Appendix I, State Trial Court Record, Volume 

I, pp. 75-78.)   

 3.  Petitioner’s guilty plea was conditional and limited his 

appellate rights to only three issues which had been raised in pre-trial 

and trial proceedings. (Id.)  These three issues were:  1) the trial court’s 

ruling on the admissibility of the photos; 2) the trial court’s ruling on 

Petitioner’s proposed jury instructions and; 3) the trial court’s ruling to 

exclude evidence about the victim’s rape by another perpetrator.  (Id.) 

The Kentucky Court of Appeals affirmed the trial court’s rulings in an 

unpublished opinion.  Yarmey v. Commonwealth, 2010-CA-604-MR, 

2011 WL 6743394, (Ky. App. Dec. 22, 2011)(DN 13; Appendix III.) 

 4.  Petitioner then alleged six instances of ineffective assistance of 

counsel in a post-conviction motion.  The Kentucky Court of Appeals 

affirmed the trial court’s denials of relief in an unpublished opinion.  

Yarmey v. Commonwealth, 2016-CA-1245-MR, 2019 WL 169133 (Ky. 

App. Jan. 11, 2019)(DN 13; Appendix IV.)  
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5.  Respondent has already submitted appendices, in his 

previously filed Rule 5 answer, containing relevant portions of the state 

record, briefs filed in the state appellate courts, and copies of the direct 

and collateral appeal opinions from the Kentucky Court of Appeals. (DN 

13.)   

6.  Respondent incorporates herein his previously filed Rule 5 

answer to Petitioner’s original Petition as to the exhausted claims. 

(DN13.) These three issues were:  1) the trial court’s ruling on the 

admissibility of the photos; 2) the trial court’s ruling on Petitioner’s 

proposed jury instructions and; 3) the trial court’s ruling to exclude 

evidence about the victim’s rape by another perpetrator. (DN 13; 

Appendix I, State Trial Court Record, Volume I, pp. 75-78.)  

Factual Background 

The Kentucky Court of Appeals recounted the facts in its opinion 

addressing Petitioner’s direct appeal: 

On March 25, 2008, Erin Michelle Brannick 
(Michelle) went to the Louisville Metro Police 
Department (LMPD) and asked to speak with a 
detective. Michelle met with Detective Angela 
Merrick of LMPD’s Crimes Against Children Unit. 
During that meeting, Michelle relayed to Detective 
Merrick that approximately ten years prior, 
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Yarmey had taken nude photographs of her and 
sodomized her. 

  
On one evening between the years of 1998 

and 2000, Michelle’s mother, Cindy Brannick, 
contacted Yarmey for the alleged purpose of taking 
pictures of Michelle for a modeling portfolio. 
Michelle was, at that time, only eleven years old. 
Yarmey was not a professional photographer. 
Indeed, the camera in question was a Polaroid 
camera. 

  
Nonetheless, Michelle was taken to Yarmey’s 

home for the photographs to be taken. In some of 
the pictures, Michelle wore a leopard-print bikini, 
which she testified did not belong to her but was 
given to her by Yarmey. In others, she was wearing 
one of Yarmey’s own dress shirts, unbuttoned, 
where the side of her breasts and a substantial 
part of her legs and midsection were showing. 
Other pictures were taken of Michelle in an 
oversized men’s tank top that belonged to Yarmey. 
Michelle testified that when some of the 
photographs were taken, Yarmey placed cologne 
bottles beneath her breasts to enhance her 
cleavage. 

  
Michelle testified that her mother was 

present for some of the pictures. She testified that 
Cindy removed her bathing suit top and was 
present for photographs where Michelle was 
topless, although both Yarmey and her mother 
explained to her that you would only be able to see 
a silhouette or “shadow” of her breasts in these 
shots. Michelle testified that Yarmey manipulated 
her breasts for these photographs and posed her to 
his liking. 
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Michelle stated that her mother eventually 
had a conversation with Yarmey in another room 
of the house, after which point her mother left 
Yarmey’s residence. At the point in time when her 
mother left, Michelle recounted that she was 
topless and wearing only a bathing suit bottom. 
She testified that Yarmey had her completely 
disrobe and took several completely nude 
photographs of her, including photographs of her 
genitalia, while requiring her to pose in certain 
positions. Michelle further testified that after her 
mother left, Yarmey asked her if she had ever 
performed oral sex on a man. She testified that he 
then forced her to her knees and made her perform 
oral sex on him. Michelle stated that, even after 
this occurred, Yarmey continued to take pictures 
of her. 

  
According to Michelle’s testimony, Yarmey 

then took the Polaroid photographs into another 
room with a computer scanner and scanned at 
least one of the photographs of her into his 
computer. Seeing that Michelle was upset, Yarmey 
told her that he could use a computer program to 
draw clothes on her in the nude photographs. He 
then allowed her to dress and took her home. 
Michelle testified that before they left his house, 
he grabbed her by the arm and told her not to tell 
anyone what happened or she would get into 
trouble. Michelle testified that she never returned 
to Yarmey’s house again, despite her mother’s 
encouragement to maintain a relationship with 
him, and she was never alone with him again. 

  
In 2004, when Michelle was fourteen years 

old, she told her mother about events that occurred 
at Yarmey’s house that night several years prior. 
Cindy took Michelle to LMPD and the pair met 
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with a detective from the Crimes Against Children 
unit. Michelle testified that she informed the 
detective of the events which occurred in 1999 or 
2000 at Yarmey’s home. Michelle stated that the 
detective told them a controlled telephone call 
ought to be conducted and that she would need to 
return the following week to participate in such a 
call. Michelle testified that when she asked her 
mother about taking her back to the police to do 
the controlled call, her mother refused to take her. 
The file was subsequently closed. 

  
Then, in 2008, Michelle told her boyfriend 

(now husband) Gary Spies about what happened 
in Yarmey’s home that night. Michelle testified 
that the only reason she told Gary about the events 
was because she was having nightmares and he 
questioned her about them. After she conveyed 
what happened to him, he took her back to the 
Crimes Against Children Unit at LMPD to report 
the crimes. 

  
Once at LMPD, it was explained to Michelle 

that controlled calls would need to be made 
because of lapse in time and because of the lack of 
other evidence. Thereafter, Michelle participated 
in a controlled call to her mother, whom she had a 
strained relationship with. Cindy was on disability 
and lived in Michelle’s home. Michelle testified 
that she believed the photographs to still be in 
existence due to certain things that her mother 
said during the controlled call. After the call, 
Michelle and Gary searched her mother’s room 
and found seven of the photographs in her 
mother’s lingerie drawer. Michelle then turned the 
photographs she discovered over to Detective 
Merrick. 
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Michelle then participated in a controlled 
call to Yarmey, during which conversation he did 
not admit to any of the above events. However, 
based upon Michelle’s statement, the photographs, 
and the calls, the Crimes Against Children Unit 
obtained a warrant of arrest for Yarmey and a 
search warrant for his home. Police confiscated 
various cameras and computer equipment from 
Yarmey’s residence during the search. A forensic 
search was later conducted on the computer, 
although no photographs of Michelle or other 
evidence of child pornography were found. 

  
Yarmey spoke with police after his arrest 

and denied inappropriately touching Michelle or 
taking nude photographs of her. He, at first, 
denied even having a specific recollection of her 
being at his house. He claimed that he often told 
children in the neighborhood that they could come 
and swim in his pool. He stated that he believed 
Michelle had come to his house to swim, but he 
couldn’t recall. 

  
When asked whether he took photographs of 

Michelle, he denied having any recollection of ever 
doing so. Then, after being presented with the 
actual photographs, he eventually conceded that 
he was left alone with Michelle and took the 
pictures presented to him by the detectives. 
Yarmey still denied ever taking completely nude 
photographs of Michelle or sodomizing her. After 
the interrogation, Yarmey was indicted for one 
count of sodomy in the first degree and one count 
of use of a minor in a sexual performance. 

  
Yarmey’s counsel filed a motion in limine 

before the trial to exclude the seven photographs. 
The motion was denied by the trial court. After a 
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jury trial, Yarmey was found guilty of the use of a 
minor in a sexual performance, although the jury 
did not reach a unanimous verdict on the charge of 
sodomy in the first degree. Rather than facing 
retrial, Yarmey entered a conditional guilty plea to 
the charge of the use of a minor in a sexual 
performance. Under the terms of the agreement, 
the sodomy charge was dismissed by the 
Commonwealth without prejudice. Yarmey was 
sentenced to fifteen years’ imprisonment for the 
use of a minor in a sexual performance. 

 
Yarmey v. Commonwealth, 2010-CA-604-MR, 2011 WL 6743294, (Ky. 

App. Dec 22, 2011) (DN 13; Appendix IV, pp. 1-3)(footnote removed). 

STANDARDS OF REVIEW AND APPLICABLE LAW 

Review for Federal Habeas Corpus Purposes 

 The purpose of the writ of habeas corpus is “to ensure that 

individuals are not imprisoned in violation of the Constitution -- not to 

correct errors of fact.”  Herrara v. Collins, 506 U.S. 390, 400 (1993).  

“Federal courts are not forums in which to relitigate state trials.”  

Barefood v. Estelle, 463 U.S. 880, 887 (1983). 

 The Antiterrorism and Effective Death Penalty Act of 1996, Pub. 

L. No. 104-132, 110 Stat. 1214 (April 24, 1996) (“AEDPA”) amended the 

habeas statute, 28 U.S.C. § 2254, and applies to all habeas cases filed 

after April 25, 1996.  The petition in this case was filed after that date, 
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and therefore, the amendments to § 2254 are applicable.  See Walker v. 

Smith, 360 F.3d 561, 563 (6th Cir. 2004).  “The Antiterrorism and 

Effective Death Penalty Act of 1996 modified a federal habeas court’s 

role in reviewing state prisoner applications in order to prevent federal 

habeas ‘retrials’ and to ensure that state-court convictions are given 

effect to the extent possible under law.”  Bell v. Cone, 535 U.S. 685, 693 

(2002)(citing Williams v. Taylor, 529 U.S. 362, 403-04 (2000)).   

The habeas statute provides: 

 An application for a writ of habeas corpus on behalf of 
a person in custody pursuant to the judgment of a State 
court shall not be granted unless it appears that- 

 
(a)  The applicant has exhausted the remedies available in 
the courts of the State; or 
 
(b) (i) There is an absence of available State corrective 
process; or 

 
(ii) Circumstances exist that render such process 
ineffective to protect the rights of the applicant. 

 
§ 2254(b)(1).  Section 2254(d), as amended by the AEDPA, states: 

(d) An application for a writ of habeas corpus on behalf of 
a person in custody pursuant to the judgment of a 
State court shall not be granted with respect to any 
claim that was adjudicated on the merits in State court 
proceedings unless the adjudication of the claim- 

 

195



10 
 

(1) resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly 
established Federal law, as determined by the 
Supreme Court of the United States; or 

 
(2)  resulted in a decision that was based on an 

unreasonable determination of the facts in light of 
the evidence presented in the State court 
proceeding. 

 
Section 2254(d) “bars relitigation of any claim ‘adjudicated on the 

merits’ in state court, subject only to the exceptions in §§ 2254(d)(1) and 

(2)” above.  Harrington v. Richter, 562 U.S. 86, 98 (2011).   

 The Sixth Circuit has explained that a state court decision may 

only be overturned if: 

1. It ‘[applies] a rule that contradicts the governing law set 
forth in [Supreme Court of the United States] cases,’ or; 
 

2. The state-court decision ‘confronts a set of facts that are 
materially indistinguishable from a decision of [the 
Supreme Court] and nevertheless arrives at a result 
different from [Supreme Court] precedent;’ or 

  
3. ‘the state court identifies the correct governing legal rule 

from [the Supreme] Court’s cases but unreasonably 
applies it to the facts of the particular state prisoner’s 
case;’ or 

 
4. The state court ‘either unreasonably extends a legal 

principle from [a Supreme Court] precedent to a new 
context where it should not apply or unreasonably refuses 
to extend that principle to a new context where it should 
apply.’ 
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Bailey v. Mitchell, 271 F.3d 652, 655 (6th Cir. 2001)(internal citations 

omitted); see also Williams v. Taylor, 529 U.S. 362, 406-09; 412-13 

(2000). 

 When performing analysis of a state court decision pursuant to § 

2254(d), the first requirement is that the decision be tested only against 

“clearly established Federal law, as determined by the Supreme Court 

of the United States.”  In order to be clearly established law, the law 

relied on by the petitioner must be law that was clearly established at 

the time the state court decision became final, not afterward.  Williams, 

529 U.S. at 380.   

 Second, the Court must determine whether the state court 

decision was “contrary to, or involved an unreasonable application of” 

that clearly established law.  Id. at 384.  In order to find a state court’s 

application of Supreme Court precedent unreasonable under § 2254, the 

state court’s decision must have been objectively unreasonable.  Wiggins 

v. Smith, 539 U.S. 510, 520 (2003).  Therefore, “a federal habeas court 

may not issue the writ simply because that court concludes in its 

independent judgment that the relevant state-court decision applied 
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clearly established federal law erroneously or incorrectly.  Rather, that 

application must also be unreasonable.”  Williams, 529 U.S. at 411.   

 The AEDPA standard additionally provides that “a determination 

of a factual issue made by a State court shall be presumed to be 

correct.”  § 2254(e)(1). 

Exhaustion Standards and Procedural Default 

 “Before seeking a federal writ of habeas corpus, a state prisoner 

must exhaust available state remedies, 28 U.S.C. § 2254(b), thereby 

giving the State the ‘opportunity to pass upon and correct’ alleged 

violations of its prisoners’ federal rights.”  Baldwin v. Reese, 541 U.S. 

27, 29 (2004).  “To provide the State with the necessary ‘opportunity,’ 

the prisoner must ‘fairly present’ his claim in each appropriate state 

court, including a state supreme court with powers of discretionary 

review, thereby alerting that court to the federal nature of the claim.”  

Id.; Gray v. Netherland, 518 U.S. 152, 162-63 (1996).  This rule has been 

interpreted by the Supreme Court as one of total exhaustion.  Rose v. 

Lundy, 455 U.S. 509 (1982).  Thus, each and every claim set forth in the 

federal habeas petition must have been presented to the state appellate 

court.  See Picard v. Connor, 404 U.S. 270, 275 (1971). 
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 Claims which are not exhausted are procedurally defaulted and 

“ordinarily may not be considered by a federal court on habeas review.”  

Alley v. Bell, 307 F.3d 380, 388 (6th Cir. 2002).  “In order to gain 

consideration of a claim that is procedurally defaulted, a petitioner 

must demonstrate cause and prejudice for the failure, or that a 

miscarriage of justice will result from the lack of review.”  Id. at 386.  

The burden of showing cause and prejudice to excuse defaulted claims is 

on the habeas petitioner.  Lucas v. O’Dea, 179 F.3d 412, 418 (6th Cir. 

1999). 

 Until 2012, in Martinez v. Ryan, 566 U.S. 1 (2012), an attorney’s 

ineffective assistance in post-conviction proceedings did not qualify as 

cause to excuse procedural default of a constitutional claim.  Martinez 

held that where, under state law, claims of ineffective assistance of 

counsel must be raised in an initial-review collateral proceeding, a 

procedural default will not bar a federal habeas court from hearing a 

substantial claim of ineffective assistance at trial, if, in the initial-

review collateral proceeding, there was no counsel or counsel in that 

proceeding was ineffective.  Id., 566 U.S. at 9.   
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 Martinez held that cause, under the cause and prejudice test for 

the excusal of a procedural default, exists when the following 

requirements are satisfied:  (1) state law requires the prisoner to raise 

his IATC (Ineffective Assistance of Trial Counsel) claim in an initial-

review collateral proceeding; (2) the IATC claim “is a substantial one, 

which is to say that the prisoner must demonstrate that the claim has 

some merit”; and (3) the “cause” for default of the IATC claim arises out 

of the absence of appointed counsel or the ineffectiveness of appointed 

counsel in the initial-review collateral proceeding.  Id. at 14, 17.   

 Under Trevino v. Thaler, 569 U.S. 413, 417 (2013), the Supreme 

Court extended the Martinez exception to states where the procedural 

law does not on its face require that claims of ineffective assistance of 

trial counsel be raised in an initial-review state collateral proceeding 

but, by reason of its procedural design and systematic operation, the 

state’s procedural framework makes it highly unlikely in a typical case 

that a defendant will have a meaningful opportunity to raise a claim of 

ineffective assistance of trial counsel on direct appeal.  The Sixth 

Circuit has held the Martinez/Trevino exception applies to Kentucky’s 

initial-review collateral proceedings under Kentucky Rule of Criminal 
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Procedure 11.42.  Woolbright v. Crews, 791 F.3d 628, 636 (6th Cir. 

2015).    

 Ineffective assistance of counsel in an initial post-conviction 

proceeding, however, remains restricted to otherwise procedurally 

defaulted claims of ineffective assistance of trial counsel, not ineffective 

assistance of appellate counsel.  Davila v. Davis, --- U.S. -----, 137 S.Ct. 

2058 (2017); Abdur’ Rahman v. Carpenter, 805 F.3d 710, 713-15 (6th 

Cir. 2015). 

 To overcome procedural default, Petitioner must demonstrate 

“cause” and “prejudice.” See Woolbright v. Crews, 791 F.3d 628, 631 (6th 

Cir. 2015).  “Habeas petitioners must additionally show ‘actual 

prejudice’ to excuse their default.”  Jones v. Bell, 801 F.3d 556, 563 (6th 

Cir. 2015)(quoting Ambrose v. Booker, 684 F.3d 638, 649 (6th Cir. 

2012.)).  To determine prejudice, the Court ‘look[s] to the record to 

determine if the outcome of the trial would have been different” absent 

counsel’s errors.  Id.  “The ‘most important aspect to the inquiry is the 

strength of the case against the defendant’ and whether a trial without 

errors would still have resulted in conviction.” Id.(quoting Ambrose, 684 

F.3d at 652).   
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 “[C]ause under the cause and prejudice test must be something 

external to the petitioner, something that cannot be fairly attributed to 

him . . . .” Coleman v. Thompson, 501 U.S. 722, 753 (1991).  Prejudice 

under the cause and prejudice test of procedural default is when there 

is constitutionally deficient performance by counsel.  Id., 501 U.S. at 

753-54. 

Ineffective Assistance of Counsel Standards 

The two-part standard established in Strickland v. Washington, 

466 U.S. 668 (1984), is used to make that determination.  Id.  Under 

Strickland’s two-prong test, a person challenging his counsel’s 

representation must show (1) deficient performance, i.e. that “counsel’s 

representation fell below an objective standard of reasonableness” and 

(2) prejudice.  466 U.S. 668, 687-88, 691-92 (1984).  Courts must “apply 

a ‘strong presumption’ that counsel’s representation was within the 

‘wide range’ of reasonable professional assistance.”  Harrington v. 

Richter, 562 U.S. 86, 104 (2011)(quoting Strickland, 466 U.S. at 689).  

To establish prejudice, a challenger must demonstrate “a reasonable 

probability that, but for counsel’s unprofessional errors, the result of the 

proceeding would have been different.”  Strickland, 466 U.S. at 694.  “A 
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‘reasonable probability’ is a probability ‘sufficient to undermine 

confidence in the outcome,’ but something less than a showing that the 

outcome more likely than not would have been different.”  Bigelow v. 

Williams, 367 F.3d 562, 570 (6th Cir. 2004)(quoting Strickland, 466 

U.S. at 693). 

 Strickland also said that “a court deciding an actual 

ineffectiveness claim must judge the reasonableness of counsel’s 

challenged conduct on the facts of the particular case, viewed as of the 

time of counsel’s conduct.” Id. at 690.  “A convicted defendant making a 

claim of ineffective assistance must identify the acts or omissions of 

counsel that are alleged not to have been the result of reasonable 

professional judgement.” Id.  “The court must then determine whether, 

in light of all the circumstances, the identified acts or omissions were 

outside the wide range of professionally competent assistance.” Id.  “The 

reasonableness of counsel’s actions may be determined or substantially 

influenced by the defendant’s own statements or actions.” Id. at 691.  

“[W]hen a defendant has given counsel reason to believe that pursuing 

certain investigations would be fruitless or even harmful, counsel’s 

203



18 
 

failure to pursue those investigations may not later be challenged as 

unreasonable.”  Id.  

However, “an error by counsel, even if professionally 

unreasonable, does not warrant setting aside the judgment of a criminal 

proceeding if the error had no effect on the judgment.”  Id.  “[A]ctual 

ineffectiveness claims alleging a deficiency in attorney performance are 

subject to a general requirement that the defendant affirmatively prove 

prejudice.” Id. at 693.  The appropriate test for prejudice is a showing 

that “there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been 

different[;] [a] reasonable probability is a probability sufficient to 

undermine confidence in the outcome.”  Id. at 694.  “In making this 

determination, a court hearing an ineffectiveness claim must consider 

the totality of the evidence before the judge or jury.”  Id. at 695.  A lack 

of prejudice can be a stand-alone ground for not finding that counsel 

was ineffective.  Id. at 697.   This determination can be made without a 

consideration of counsel’s performance.  Id.  “Both the performance and 

prejudice components of the ineffectiveness inquiry are mixed questions 

of law and fact.” Id. at 698.   
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 If Petitioner did exhaust his state-court remedies with respect to a 

claim about ineffective assistance of trial counsel, then he has to show 

that the decision of the Kentucky courts was contrary to, or involved an 

unreasonable application of clearly established federal law according to 

the Supreme Court.  See 28 U.S.C. § 2254(d). When a petitioner fails to 

present a claim in state court, but that remedy is no longer available to 

him, the claim is technically exhausted, yet procedurally defaulted.  See 

Jones v. Bagley, 696 F3d 475, 483-84 (6th Cir. 2012).  Federal habeas 

courts review claims of ineffective assistance of trial counsel that were 

presented to the state courts pursuant to a doubly deferential standard.  

The first level of deference is based upon case-law standards defining 

ineffectiveness, which existed before § 2254(d), and § 2254(d) adds the 

second level of deference.  Courts apply the two in tandem, and the 

question is “whether there is any reasonable argument that [petitioner] 

satisfied Strickland’s deferential standard.”  Harrington v. Richter, 562 

U.S. at 105.  

ARGUMENT 

An evidentiary hearing was held by the trial court as to 

Petitioner’s Kentucky Rule of Criminal Procedure (RCr) 11.42 claims.  
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The trial court denied relief in a written order. (DN 13; Appendix II, 

State Trial Record Volume II, pp. 237-43.)   

Petitioner has 14 grounds for relief in his amended petition.  

Petitioner admits that other than Ground 4 and Ground 5, his grounds 

for relief were not properly presented to the state courts. (DN 33.) 

Alternatively, the Respondent states that only one half of Ground 1, 

Ground 2, two-thirds of Ground 4, and Ground 5 are exhausted and 

properly before this Court.   

Significantly, other than nominal citations to Martinez and 

Woolbright, in an attempt to get review of previously unraised issues, 

Petitioner fails to do anything other than make conclusory statements 

and bare-bones claims. (DN 33) There is little of substance provided by 

Petitioner for each of his grounds. (Id.)  He does not make any 

argument, nor does he apply case law to any of his 14 grounds. (Id.)   

Petitioner’s §2254(d) claims/grounds 

1. Ground One, (a) The trial court should not have admitted the 

seven, non-sexual photographs over the objection of trial counsel;  

(b) Trial counsel was ineffective for not objecting to the closing 

remarks of the prosecutor of, “that picture is a crime scene, that 
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child is about to get molested, that child is being exploited,” and 

“you can go back and look at these pictures and say, you know 

what, this whole transaction was criminal.” (DN 33) 

2. Ground Two, Trial counsel failed to make an adequate 

investigation of the Polaroid camera. (Id.) 

3. Ground Three, Trial counsel failed to request within the 

stipulation to the jury that there were three undeveloped 

photographs in the Polaroid camera. (Id.) 

4. Ground Four, (a) Trial counsel proceeded to trial under the 

influence of prescription narcotics, rendering him ineffective; (b) 

Trial counsel failed to hire experts to testify about the victim’s 

subsequent, unrelated rape; (c) Trial counsel failed to object to 

improper voir dire questions. (Id.) 

5. Ground Five, Trial counsel failed to file a motion pursuant to KRE 

412 to admit the evidence of victim’s subsequent, unrelated rape. 

(Id.) 

6. Ground Six, trial counsel failed to object to the testimony about 

delayed reporting of child sex abuse. (Id.) 
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7. Ground Seven, Trial counsel did not object to the prosecutor’s 

closing argument that referenced the testimony about delayed 

reporting. (Id.) 

8. Ground Eight, Trial counsel failed to object to testimony that child 

sex abuse perpetrators often denied that they committed the acts 

upon questioning. (Id.) 

9. Ground Nine, Trial counsel failed to object to the jury instructions 

in that they did not require a unanimous verdict. (Id.) 

10. Ground Ten, Trial counsel failed to request definitions for 

“Obscene,” “Prurient Interest,” and “Lewd Manner.” (Id.) 

11. Ground 11, Trial counsel failed to object to admission of a 

document scanner found in his home. (Id.) 

12. Ground 12, Trial counsel failed to object to hearsay testimony of 

Cindy Brannick, his co-defendant. (Id.) 

13. Ground 13, Trial counsel failed to object to prosecutor’s closing 

argument where he repeated hearsay statements made by Cindy 

Brannick. (Id.) 

14. Ground 14, Trial counsel failed to object to the CACU log. (Id.) 
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Analysis of Grounds 

Petitioner waived all but four issues 

 Petitioner entered an agreement after the jury found him guilty. 

(DN 13; Appendix I, State Trial Court Record, Volume I, p. 76.)  The 

terms of the agreement were that Petitioner would have his charge of 

Sodomy in the First Degree, Victim under 12, dismissed in exchange for 

Petitioner agreeing to a 15 year sentence and restricting his appeal to 

three issues. (Id.) The three issues were:  (1) the admission of seven 

non-sexual Polaroid photographs, (2) the trial court’s denial of 

Petitioner’s proposed jury instruction that the jury could not find him 

guilty on the basis of the seven, non-sexual photographs alone, and (3) 

the inadmissibility of victim’s subsequent, unrelated rape. (Id.) All 

other pre-trial and trial issues were waived as appellate claims.  (DN 

13; Appendix I, State Trial Court Record, Volume I, pp. 75-76.) 

Petitioner unsuccessfully appealed these three issues to the Kentucky 

Court of Appeals. Yarmey v. Commonwealth, (DN 13; Appendix III.)   

 Petitioner has, therefore, received both his 15 year sentence and 

dismissal of his Sodomy in the First Degree, Victim under 12 charge, 

and appealed his three preserved and agreed-upon issues.  Petitioner 
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received the complete benefit of his agreement and now, through the 

guise of Martinez, he attempts to penetrate his agreement in order to 

reach issues which he waived as an important part of his agreement.  

This he should not be allowed to do; it is a deceptive practice, as the 

prosecution has performed its side of the agreement, and Petitioner is 

receiving the benefit of the prosecution’s performance, and yet seeks to 

abrogate the terms of the agreement to his unqualified benefit.     

Pursuant to Kentucky Rule of Criminal Procedure 8.09, “with the 

approval of the court, a defendant may enter a conditional plea of 

guilty, reserving in writing the right, on appeal from the judgment, to 

review of the adverse determination of any specified trial or pretrial 

motion, and a defendant shall be allowed to withdraw such plea upon 

prevailing on appeal.” 

Pursuant to Centers v. Commonwealth, 799 S.W. 2d 51, 55 

(Ky.App.1990)(internal citations omitted), “the effect of entering a 

voluntary guilty plea is to waive all defenses other than that the 

indictment charges no offense.”  In Lovett v. Commonwealth, 103 S.W. 

3d 72, 84 (Ky. 2003) (citing Centers, supra), the Supreme Court of 

Kentucky was faced with a request by a defendant to review his 
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argument positing unconstitutionality of a statute that was not 

reserved for appeal at the time of his conditional guilty plea, and stated, 

“the issue is unpreserved and we decline to address it in this case.”     

Under the circumstances of this case, where a plea bargain stands 

between the trial and the attempt to raise pre-trial and trial issues in a 

federal habeas corpus, Martinez should not be available to go behind the 

plea bargain to resurrect pre-trial and trial issues.  Petitioner treats 

this case as if there was never any plea agreement and acts as if it 

should have no effect.  No review of the waived claims should be 

undertaken by this Court.  Nevertheless, each claim is addressed 

individually below. 

Ground One 

Ground One is comprised of two claims.  Part (a) is that the trial 

court should not have admitted the seven, non-sexual photographs over 

the objection of trial counsel.  Part (b) is that trial counsel was 

ineffective for not objecting to the closing remarks of the prosecutor of, 

“that picture is a crime scene, that child is about to get molested, that 

child is being exploited,” and “you can go back and look at these pictures 

and say, you know what, this whole transaction was criminal.” 
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 Petitioner claims that these claims were not presented to the state 

courts below.  (DN 33; Amended Petition, p. 5.) However, part (a) was 

preserved for appeal via the plea agreement. (DN 13; Appendix I, State 

Trial Court Record, Volume I, p. 76.)  It was then appealed to the 

Kentucky Court of Appeals, which denied relief. (DN 13; Appendix III, 

p. 3.)  

 The Kentucky Court of Appeals stated: 

The photographs reflected the events which took place in 
Yarmey’s living room immediately before the commission of 
the crimes he was charged with.  Michelle testified that the 
photographs accurately depicted events that took place in 
Yarmey’s living room, including what the room looked like, 
what she was wearing, and positions she was posed in.  The 
probative nature of these photographs, in creating a context 
for the events that took place leading up to the crime, was not 
outweighed by the danger of unfair prejudice. 
 

Yarmey v. Commonwealth, (DN 13; Appendix III, p. 3.)  Petitioner 

makes no argument as to how the decision was an unreasonable 

application of federal constitutional law.  Under the AEDPA’s 

reasonableness test, this decision by the Kentucky Court of Appeals is 

wholly competent and passes muster.   

 Petitioner is procedurally barred from presenting part (b) to the 

state courts as it is outside of the statute of limitations.  Pursuant to 
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RCr 11.42(10), “any motion under this rule shall be filed within three 

years after the judgment becomes final, unless the movant proves one of 

two exceptions:  that the facts upon which the claim is predicated were 

unknown to the movant and could not have been ascertained by the 

exercise of due diligence; or that the fundamental constitutional right 

asserted was not established within the period provided for within RCr 

11.42, and has been held to apply retroactively.”  Moreover, a successive 

RCr 11.42 motion is impermissible pursuant to RCr 11.42(3), which has 

been held to bar successive RCr 11.42 motions.  Sanders v. 

Commonwealth, 339 S.W.3d 427, 438 (Ky. 2011).   

Petitioner has not shown how part (b) is captured by the 

exceptions in RCr 11.42(10).  He has not argued them, nor shown any 

proof in support of them.  So these claims are untimely and cannot now 

be properly raised in the state courts.   

So part (b) require analysis under Martinez.  However, even if the 

cause of the procedural default can be shown under Martinez, Petitioner 

is still required to prove prejudice under Strickland, showing how his 

case would have come out differently.  The victim testified about the 

photographs and was able to readily recite details about how her 
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breasts were displayed.  Yarmey v. Commonwealth, (DN 13; Appendix 

III, p. 1.)  She was able to testify that the Petitioner showed her an 

exemplar of the series of photographs on his computer. Id.  Petitioner 

himself testified that the camera came from his house and belonged to 

him.  Id.  The evidence convicting Petitioner was overwhelming.  He 

fails to satisfy the prejudice showing.  Moreover, the argument by the 

prosecutor was a valid argument based on the evidence presented, and 

so counsel was not deficient for choosing not to object.  See Dickerson v. 

Commonwealth, 486 S.W.3d 310, 329 (Ky. 2016). 

Ground Two 

Ground Two is that trial counsel failed to make an adequate 

investigation of the Polaroid camera.  Petitioner brought this claim 

before the state courts.  This claim was adjudicated on the merits by the 

Kentucky Court of Appeals, which denied relief. 

The Kentucky Court of Appeals found that Petitioner testified 

that the camera was the one seized from his residence, and that because 

the expended film produced no exculpatory evidence, there was no 

prejudice under Strickland.  Yarmey v. Commonwealth, (DN 13; 

Appendix IV, p. 2.)  The Kentucky Court of Appeals stated: 
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Here, by testifying that the Polaroid camera seized from his 
residence and introduced into evidence was the one he used to 
take seven photographs of the prosecuting witness, Yarmey, 
by admission, allowed the evidence remaining in the camera 
to be presented to the jury.  See Thomas v. Commonwealth, 
153 S.W.3d 772, 780 (Ky. 2004)(testimony from defendant’s 
mother as to residue on a Mountain Dew bottle was sufficient 
to link the bottle to the crime).  Moreover, since the remaining 
film was expended without producing any exculpatory 
evidence, there was no demonstrated prejudice to Yarmey’s 
defense.  Yarmey’s trial counsel did not act unreasonably 
regarding the Polaroid camera, nor did any prejudice result 
from counsel’s performance, assuming counsel had acted 
unreasonably.  Accordingly, Yarmey’s allegations do not 
entitle him to relief. 

 
Id.  Under the AEDPA’s reasonableness test, this decision by the 

Kentucky Court of Appeals is wholly competent and passes muster.  

Petitioner makes no argument as to how the decision of the Kentucky 

Court of Appeals was an unreasonable application of Strickland. 

Ground Three 

Ground Three is that trial counsel failed to request within the 

stipulation to the jury that there were three undeveloped photographs 

in the Polaroid camera.  Petitioner admits that this claim was not 

presented the state courts.  (DN 33; Amended Petition, p. 9.)  

Respondent agrees that this claim was not presented to the state courts, 
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but points out that it is quite similar to Ground Two and the same logic 

applies and the same resolution is called for here. 

Petitioner is procedurally barred from presenting this claim to the 

state courts as it is outside of the statute of limitations pursuant to 

Sanders v. Commonwealth, supra. 

This claim of ineffectiveness must be analyzed under Martinez.  

Again, even if the cause of the procedural default can be satisfied under 

Martinez, Petitioner is still required to show prejudice under 

Strickland.  Petitioner himself testified that the camera came from his 

house and belonged to him.  The evidence convicting Petitioner was 

overwhelming.  He fails to satisfy the prejudice showing.  No further 

review is called for here. 

Ground Four 

Ground Four is comprised of three parts:  (a) trial counsel 

proceeded to trial under the influence of prescription narcotics, 

rendering him ineffective, (b) trial counsel failed to hire experts to 

testify about the victim’s subsequent, unrelated rape, (c) trial counsel 

failed to object to improper voir dire questions.  Petitioner brought parts 
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(a) and (b) before the state courts.  He did not bring part (c) before the 

state courts. 

Part (c) is procedurally defaulted. Petitioner is procedurally 

barred from presenting this claim to the state courts as it is outside of 

the statute of limitations pursuant to Sanders v. Commonwealth, supra. 

The Kentucky Court of Appeals considered parts (a) and (b) and 

decided them on the merits and denied relief both on the merits and 

also because of failure of Petitioner to comply with RCr 11.42(2), which 

requires specificity.  The Kentucky Court of Appeals stated that 

Petitioner failed to identify the medications and side effects and also 

merely “criticizes” his trial counsel.  Yarmey v. Commonwealth, (DN 13; 

Appendix IV, p. 3.)  The court stated:  

He does not list the medications his trial counsel 
was taking, nor which side effects allegedly caused 
the deficiency.  Instead, he merely criticizes his 
trial counsel for failing to make certain objections 
during the trial, and other forms of trial tactics, all 
the while blaming an unspecified “medication.”  
Arguments of this kind lack adequate support.  
Hence, they do not comply with the specificity 
requirements of RCr 11.42(2) and warrant 
summary dismissal. 
 

Id. 
The court also stated:   
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Here, Yarmey cannot demonstrate how his trial 
counsel acted incompetently or prejudiced his 
defense by not attempting to admit evidence of the 
subsequent, unrelated rape.  First, he assumes, 
without citing any supporting authority, that a 
timely filed attempt to introduce the evidence 
would have resulted in its admission under KRE 
412(b)(1)(A).  And then from that flawed premise, 
he claims evidence of the subsequent, unrelated 
rape would have given trial counsel the 
opportunity to prove that the victim was conflating 
which forcibly compelled act traumatized her.  As 
this position is wholly untethered from logic and 
the policy underlying Kentucky’s Rape Shield 
Law, it is meritless. See Bowling v. 
Commonwealth, 80 S.W.3d 405, 415 (Ky. 
2002)(failure to perform a futile act is not 
ineffective assistance of counsel). 
 

Id. 

Under the AEDPA’s reasonableness test, this decision by the 

Kentucky Court of Appeals is wholly competent and passes muster.  

Once again, Petitioner makes no argument as to how Strickland was 

unreasonably applied.   

Part (c) of this claim must be analyzed under Martinez.  Petitioner 

must be able to show deficient performance and prejudice therefrom 

under Strickland to merit full review under Martinez.  However, 

Petitioner fails to identify what voir dire questions were objectionable 

and why an objection should have been made.  He then fails to 
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demonstrate the prejudice from these unidentified questions.  He 

therefore falls extremely short of satisfying a showing of either prong of 

the Strickland test.  

Ground Five 

Ground Five is that trial counsel failed to file a motion pursuant 

to KRE 412 to admit the evidence of victim’s subsequent, unrelated 

rape.  Petitioner presented this claim to the state courts.  The Kentucky 

Court of Appeals considered and decided this claim on its merits and 

denied relief.  It stated that the assumption that a motion to admit 

evidence about the subsequent, unrelated rape under KRE 412(b)(1)(A) 

was a “flawed premise,” and that “this position is wholly untethered 

from logic and the policy underlying Kentucky’s Rape Shield Law,” and 

that it was “meritless.” Yarmey v. Commonwealth, (DN 13; Appendix 

IV, p. 3.) 

This claim is subject to the “doubly deferential” standard of review 

under Strickland and AEDPA.  Under this “doubly deferential” 

standard of review, the adjudication on the merits by the Kentucky 

Court of Appeals is sound.  Moreover, Petitioner does not make any 
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argument as to how the decision was an unreasonable application of 

Strickland, 

Ground Six 

Ground Six is that trial counsel failed to object to the testimony 

about delayed reporting of child sex abuse.  This claim must be 

examined under Martinez.  Petitioner mistakenly coins this as failure to 

object to “child sex abuse syndrome.”  However, he fails to present any 

proof that this testimony is captured by that named syndrome.  In fact, 

this was a trial strategy counsel used to undercut the credibility of the 

victim due to the lapse in time before the report. 

Under Strickland’s two-prong test, a person challenging his 

counsel’s representation must show (1) deficient performance, and (2) 

prejudice.  466 U.S. 668, 687-88, 691-92 (1984).  Here, trial counsel’s 

tactic was reasonable.  It is reasonable to use delayed reporting as a 

mechanism to argue that the victim’s credibility is faulty.  Further, 

there was no prejudice to Petitioner as to this testimony.  Petitioner 

completely fails to show how this testimony affected the result of his 

trial – the evidence was strongly stacked against him.  No further 

review should be afforded. 
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Ground Seven 

Relatedly, Ground Seven is that trial counsel did not object to the 

prosecutor’s closing argument that referenced the testimony about 

delayed reporting.  This claim also requires analysis under Martinez, 

and the claim consequently fails under Strickland’s two-prong test.  

Here, trial counsel was not unreasonable, as objections to permissible 

closing remarks by the prosecutor would be futile.  See Dickerson v. 

Commonwealth, 486 S.W.3d at 329 (Reversal only justified if the 

prosecutor’s misconduct was so improper, prejudicial, and egregious as 

to have undermined the overall fairness of the proceedings).  The 

decision of trial counsel to not engage in futile acts is neither 

unreasonable nor prejudicial.  No further review is required. 

Ground Eight 

Ground Eight is that trial counsel failed to object to testimony 

that child sex abuse perpetrators often deny they committed the acts 

upon questioning.  This claim must be analyzed under Martinez.  

Petitioner classifies this as habit evidence.  Habit evidence is not 

admissible to prove that the defendant acted in conformity to his habit.  
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Burchett v. Commonwealth, 98 S.W.3d 492, 504 (Ky. 2003).  However, 

this evidence is not captured by the habit evidence test.  Id. at 504-05.   

Clearly, this instance of testimony is not habit evidence, it is 

rather evidence about the witness’s prior experience.  Neither is it 

evidence that served to convict Appellant.  The testimony was about 

Petitioner denying that he committed child sex abuse, not testimony 

about regular, specific, uniform prior child sex abuse acts. 

Petitioner has the burden of meeting Strickland’s two-prong test; 

(1) deficient performance, and (2) prejudice.  466 U.S. 668, 687-88, 691-

92 (1984).  Trial counsel was not unreasonable for failure to object to 

something that was not objectionable.  Also there was no prejudice.  

Further review is not called for under Martinez. 

Ground Nine 

Ground Nine is that trial counsel failed to object to the jury 

instructions in that they did not require a unanimous verdict.  Review 

under Martinez is required.  Petitioner notes that the victim’s testimony 

was that there were a series of seven photographs taken that were 

topless and nude, and then a series of eight photographs taken that 

were of the same nature.  Petitioner claims that the jury instructions 
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did not require the jury to specify which photograph they relied upon to 

convict.  Petitioner purports that this is a fatal flaw in the jury 

instruction as it potentially allowed a non-unanimous verdict. 

Petitioner misconceives the requirements of the jury instructions 

to achieve a unanimous verdict.  In this case, the jury was not called 

upon to determine whether any particular photograph was child 

pornography; the issue was whether Petitioner induced the child to 

participate in a sexual performance.  (DN 13; Appendix I, State Trial 

Court Record, Volume I, p. 84.)  The victim’s testimony about being 

posed nude by Petitioner so that he could photograph her was 

corroborated by the photographs admitted into evidence.  The 

photographs themselves were simply not an element of the offense for 

which Petitioner was convicted.  See KRS 531.310.  No error occurred 

concerning the jury instructions.  Petitioner merely seeks to add 

additional elements to the crime which the legislature did not require. 

Given the state of the case, Petitioner completely fails to meet 

either prong of the Strickland test.  Trial counsel is not ineffective for 

failing to object to an issue that is not an error.  It is not ineffective to 
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refrain from a futile act.  Also, there was no prejudice.  No further 

review is called for. 

Ground Ten 

Ground Ten is that trial counsel failed to request definitions for 

“Obscene,” “Prurient Interest,” and “Lewd Manner.”  This claim also 

requires analysis under Martinez.  It is the duty of the trial judge to 

prepare and give instructions on the whole law of the case pursuant to 

RCr 9.54(1), and this rule requires instructions applicable to every state 

of the case deducible from or supported to any extent by the testimony.  

Webb v. Commonwealth, 904 S.W.2d 226, 228 (Ky.1995).  The 

definitions that Petitioner claims should have been requested by trial 

counsel are not elements of the offense of use of a minor in a sexual 

performance.  KRS 531.310(1) states simply that “[a] person is guilty of 

use of a minor in a sexual performance if he employs, consents to, 

authorizes or induces a minor to engage in a sexual performance.  

“Obscene,” “Prurient interest,” and “Lewd Manner” are not elements of 

the offense charged.  The trial court gave the correct instructions. 

Again Petitioner has failed to meet either prong of the Strickland 

case.  Trial counsel is not ineffective for failing to object to an issue that 
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is not an error.  Also, there was no prejudice.  No further review is 

called for. 

Ground 11 

Ground 11 is that trial counsel failed to object to admission of a 

document scanner found in his home.  Martinez analysis is required. 

Petitioner’s complaint is that the document scanner was manufactured 

in 2006, and therefore could not have been the document scanner that 

he used when he took the pictures of the victim.  However, the 

prosecutor did not allege that the document scanner in evidence was 

used in the crime.   

The scanner was relevant evidence to show that Petitioner had 

familiarity with computer and document scanning equipment.  It was 

not error to have the document scanner admitted into evidence.  Upon 

inspection of the exhibit, the jury could plainly see that it was 

manufactured in 2006 and was, therefore, not the document scanner 

that Petitioner used when he made child pornography of the victim. 

Under Strickland’s two-prong test, a person challenging his 

counsel’s representation must show (1) deficient performance, and (2) 

prejudice.  466 U.S. 668, 687-88, 691-92 (1984).  Trial counsel was not 
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unreasonable or ineffective for failing to object to an issue that was not 

an error.  Also, there was no prejudice.  Martinez does not call for 

additional review. 

Ground 12 

Ground 12 is that trial counsel failed to object to hearsay 

testimony of Cindy Brannick, his co-defendant.  This claim must be 

analyzed under Martinez.  Under circumstances where constitutional 

rights directly affecting the ascertainment of guilt are implicated, the 

hearsay rule may not be applied mechanistically to defeat the ends of 

justice.  Paulley v. Commonwealth, 323 S.W.3d 715, 730 (Ky. 2010). 

Here, the victim testified that her mother, Cindy Brannick, 

brought her to Petitioner’s house for the sole purpose of producing child 

pornography using her as its subject. Yarmey v. Commonwealth, (DN 

13; Appendix III, p. 1.)  Hence, Cindy Brannick was Petitioner’s co-

defendant.  Petitioner objects to the statements that Cindy Brannick 

had destroyed all the photographs, when in fact, seven were found in 

Cindy Brannick’s bedroom drawer by the victim and turned in to the 

police. Id. Petitioner also complains that the victim was put under 

duress to supply money to Cindy Brannick, and that Cindy Brannick 
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confirmed that photographs had been taken.  These hearsay statements 

are captured by an exception pursuant to Paulley, and are admissible.   

Strickland’s two-prong test is simply not met here.  Petitioner 

fails to prove deficient performance or prejudice resulting therefrom.  

The statements attributed to Cindy Brannick did not add anything to 

the Commonwealth’s case against Petitioner; the photographs in 

question were found and presented in evidence.  The evidence was 

strongly against Petitioner and that is why he was convicted.  No 

further review is necessary under Martinez.  

Ground 13 

Relatedly, Ground 13 is that trial counsel failed to object to the  

prosecutor’s closing argument concerning statements made by Cindy 

Brannick.  This claim must be analyzed under Martinez.  Strickland’s 

two-prong test applies.  Here, trial counsel was not unreasonable as 

objections to permissible closing remarks by the prosecutor would have 

been futile.  The prosecutor is allowed wide latitude in closing 

argument.  See Dickerson v. Commonwealth, 486 S.W.3d at 329 (Ky. 

2016)(reversal only justified if the prosecutor’s misconduct was so 

improper, prejudicial, and egregious as to have undermined the overall 
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fairness of the proceedings).  The decision of trial counsel to not engage 

in futile acts is neither unreasonable nor prejudicial. 

Ground 14 

Ground 14 is that trial counsel failed to object to the CACU log.  

This claim requires analysis under Martinez.  The CACU log was faulty 

and was used by trial counsel as part of his strategy to show that the 

victim’s prior attempt to report the offense was faulty and unreliable.  

He also used it to undermine the victim’s overall credibility. 

Strickland’s two-prong test applies. Here, trial counsel’s tactic was 

reasonable.  It is reasonable to use the faults in the CACU log to 

demonstrate to the jury that the victim’s credibility is faulty.  Further, 

there was no prejudice to Petitioner as to admission of this faulty log.  It 

was not powerful evidence that served to convict him.  Rather, the 

photographs recovered from Cindy Brannick’s bedroom dresser drawer 

and the cogent and clear testimony of the victim served as the veritable 

mountain of evidence that convicted Petitioner.  Further review is not 

necessary under Martinez. 
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NO EVIDENTIARY HEARING IS NECESSARY 

“Generally, a habeas petitioner is entitled to an evidentiary 

hearing in federal court if the petition ‘alleges sufficient grounds for 

release, relevant facts are in dispute, and the state courts did not hold a 

full and fair evidentiary hearing.’” Stanford v. Parker, 266 F.3d 442, 459 

(6th Cir. 2001).  The decision to grant an evidentiary hearing is 

“generally left to the sound discretion of district courts.” Schriro v. 

Landrigan, 550 U.S. 465, 473 (2007). 

No evidentiary hearing is necessary in this case because there are 

no facts that are in dispute, and the trial court gave a full evidentiary 

hearing to every claim that Petitioner desired to present.  He now 

attempts to use the protections of Martinez to litigate additional claims 

that occurred to him after the fact.  They are not substantial claims and 

they do not meet the prejudice standard articulated in Martinez. 
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CONCLUSION 

 WHEREFORE, the Attorney General of the Commonwealth of 

Kentucky, as counsel for Respondent, requests that this Court deny the 

petition for writ of habeas corpus and deny the request for an 

evidentiary hearing.   

  
 
 Respectfully Submitted, 
        
 DANIEL CAMERON 
 Attorney General of Kentucky 
 
 /s/Leilani K. M. Martin        
 LEILANI K. M. MARTIN 
 Assistant Attorney General 
 Office of Solicitor General 
 Criminal Appeals Unit 

1024 Capital Center Drive,  
Suite 200 

 Frankfort, Kentucky 40601-8024 
 (502) 696-5342 Phone 
 (502) 696-5533 Fax 
      
 ATTORNEY FOR RESPONDENT 
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NOTICE AND CERTIFICATE OF SERVICE 
 

 On May 10, 2021, I electronically filed the foregoing Response 

through the ECF system, of which Movant is a participant. 

 

 /s/Leilani K. M. Martin        
  Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19‐cv‐00528‐RGJ‐LLK 

 
MARK DAMIAN YARMEY                 PETITIONER 

v. 

KEVIN MAZZA, Warden                 RESPONDENT 

ORDER 

Petitioner, through appointed counsel, filed an amended petition under 28 U.S.C. § 2254 for writ 

of  habeas  corpus  by  a  person  in  state  custody,  [Docket Number  (“DN”)  33], which  superseded  and 

replaced his original pro‐se petition, [DN 1].  Respondent recently responded in opposition.  [DN 47].  

The Court being sufficiently advised, it is hereby ORDERED that, Petitioner’s reply, if any, is DUE 

within 30 days of entry of this Order. 

May 11, 2021
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 
 

v.          PETITIONER’S MOTION FOR EXTENSION OF TIME 
TO FILE REPLY 

(Electronically Filed) 

 
KEVEN MAZZA, WARDEN                                                      RESPONDENT 

 
*     *      *     *     * 

  

 Petitioner, by counsel, requests an extension of time to and including 

July 21, 2021.  Petitioner’s Reply is currently due June 10, 2021.  Petitioner’s 

counsel request the extension due to Petitioner’s attorney is in the process of 

moving his residence by the end of June and moving his office by the end of 

July.   

 Further, Kentucky Governor Beshear recently announced the Kentucky 

Department of Corrections will allow in-person visits to its facilities beginning 

June 20, 2021.  Petitioner’s attorney has been without in-person contact with 

Petitioner since March 12, 2020, when in-person visits were not allowed due to 

Covid-19.  Petitioner’s attorney desires to have an in-person conference with 

Petitioner to discuss the final draft of his Reply. 

 This Motion is not made to cause any hindrance or delay, but is being 

sought to ensure compliance with the Court’s Order. 
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      Respectfully submitted, 

 
      _/s/_____________________________________ 

      RICHARD COOPER, P.S.C. 
      The Seventeenth Floor 
      Kentucky Home Life Building 

      239 South Fifth Street 
      Louisville, Kentucky  40202 
      (502) 587-6554 

      (502) 585-3084 
      (502) 585-3548 fax 

      Attorney for Petitioner 
      richardcooperesq@gmail.com 
   
 

CERTIFICATE OF SERVICE 

 
 I certify that on June 2, 2021 I electronically filed the foregoing with the 

Clerk of the Court by using the CM/ECF system.  I further certify that the 

above Petitioner’s Reply to Response to Amended Petition For Writ of Habeas 

Corpus has been served, via ECF, to Leilani K. M. Martin, Assistant Attorney 

General. 

 
 

 
      _/s/_____________________________________ 
      RICHARD COOPER, P.S.C. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 
 

v.            ORDER 
 

 

KEVEN MAZZA, WARDEN                                                      RESPONDENT 
 

*     *      *     *     * 
  

 Upon Motion by Petitioner for an extension of time to reply to 

Respondent’s Response to Amended Petition for Writ of Habeas Corpus; 

 The Court grants an extension until July 21, 2021 to file his  

Reply to the Response to Amended Petition. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-RGJ-LLK 

MARK DAMIAN YARMEY        PETITIONER 

v.        ORDER 

KEVEN MAZZA, WARDEN   RESPONDENT 

*     *      *     *     * 

Upon Motion by Petitioner for an extension of time to reply to 

Respondent’s Response to Amended Petition for Writ of Habeas Corpus; 

The Court grants an extension until July 21, 2021 to file his  

Reply to the Response to Amended Petition. 

June 3, 2021
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-528-CRS 
(Electronically Filed) 

 
MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVIN MAZZA, WARDEN              RESPONDENT 
 
 

MOTION TO WITHDRAW 

 Comes Leilani K. M. Martin, counsel for Respondent, Kevin Mazza, Warden, 

pursuant to LR 83.6(b) and hereby moves to withdraw as counsel of record. 

 The undersigned is transferring from her position as Assistant Attorney 

General in the Office of Criminal Appeals to another state agency.  The 

undersigned’s last day of employment as an Assistant Attorney General will be 

Monday, July 19, 2021.  Because of this transfer, the undersigned will no longer be 

representing Respondent in this action.   

 As required by LR 83.6(b), the undersigned certifies that on this date, she 

served a copy of this motion on Respondent via postal mail at Respondent’s state 

institution. 

 In light of the undersigned’s transfer, as well as that another Assistant 

Attorney General from the Kentucky Attorney General’s Office will enter his/her 

appearance in this action as counsel of record for Respondent, the undersigned asks 
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that she be allowed to withdraw as counsel of record and discharged of all further 

duties as counsel. 

Wherefore, Leilani K. M. Martin asks that she be granted the relief set forth 

in this motion and accompanying order. 

      Respectfully Submitted, 

      DANIEL CAMERON 
      ATTORNEY GENERAL OF KENTUCKY 
 
       

s/Leilani K.M. Martin      
       LEILANI K.M. MARTIN 
       Bar Number 90071 
       Assistant Attorney General 
       Office of the Solicitor General 
       Criminal Appeals Unit 
       1024 Capital Center Drive 
       Frankfort KY 40601 

       (502) 696 5511 
       Leilani.martin@ky.gov 
   

      COUNSEL FOR RESPONDENT 
 
 
 

NOTICE AND CERTIFICATE OF SERVICE 
 

 I certify that on July 13, 2021, the instant pleading was filed using the 

electronic case filing (ECF) procedure required by this Court and I further certify 

that the above Motion for Extension of Time to Answer has been served, via ECF, to 

Richard Earl Cooper, Counsel for the Petitioner, and has been sent via postal mail 

to Mr. Kevin Mazza, Warden, Green River Correctional Complex, 1200 River Road, 

P.O. Box 9300, Central City, KY 42330. 

S/Leilani K. M. Martin 
Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-528-CRS 
(Electronically Filed) 

 
MARK DAMIAN YARMEY          PETITIONER 

v. 

KEVIN MAZZA, WARDEN              RESPONDENT 
 

ORDER ALLOWING WITHDRAWAL 

 Leilani K. M. Martin, having filed a motion to withdraw as counsel of record 

for Respondent, Amy Robey, Warden, and the Court being fully and sufficiently 

advised, 

 IT IS HEREBY ORDERED that the motion to withdraw is granted, and 

Leilani K. M. Martin is relieved of all further duties as counsel for Respondent. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 

 

v.          PETITIONER’S REPLY TO REPONSE TO AMENDED PETITION  
FOR WRIT OF HABEAS CORPUS 

(Electronically Filed) 

 
KEVEN MAZZA, WARDEN                                                      RESPONDENT 

 
*     *      *     *     * 

 

 Petitioner, Mark Yarmey, by counsel submits his Reply to the Response 

to his Amended Petition for Writ of Habeas Corpus. 

FACTUAL BACKGROUND 

 This matter began as an Indictment in the Jefferson Circuit Court 

charging Petitioner with one count of Sodomy in the first degree (KRS 510.070) 

and one count of Use of a Minor in a Sexual Performance (KRS 531.310).   

 The Indictment arises from a complaint made by Michelle Brannick 

(“Michelle”) to the Louisville Metro Police Department (“LMPD”) on March 25, 

2008.  She stated incidences occurred approximately ten years ago when her 

mother asked Petitioner to take photographs of her for a modeling portfolio.  

During this session, she claims there were nude polaroid photographs taken of 

her, and Petitioner sodomized her.   

 A jury trial began on December 8, 2009.  Petitioner was represented at 

trial by Attorney James Falk (“Falk”).  Michelle testified nude photographs, 

(approximately 25) were taken by Petitioner with a polaroid camera, and he 
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sodomized her at this photo session.  She was the only witness that provided 

direct testimony of the alleged incident.   

 The Commonwealth Attorney introduced seven polaroid photographs 

taken by Petitioner of Michelle.  These photographs were found in the 

possession of her mother.  None of the photographs exposed her breast, 

exposed her genitals, or constitute a sexual performance by a minor.  (KRS 

531.300(4)(d)) 

 Petitioner testified on his own behalf agreeing he took the seven polaroid 

photographs as directed by her mother, but stated those were the only 

photographs taken.  He denied taking any more than the seven polaroid 

photographs and denied any sexual touching of Michelle.   

 The jury returned a verdict of guilty on the charge of Use of a Minor in a 

Sexual Performance, but was unable to reach a unanimous verdict on Sodomy 

in the first degree. 

 The Commonwealth Attorney, Attorney Falk and Petitioner entered a 

conditional plea agreement on December 15, 2009 to the charge of Use of a 

Minor in a Sexual Performance for a sentence of fifteen years.  The 

Commonwealth dismissed the sodomy charge in return for the conditional plea.  

This conditional plea waived all issues for appeal with the exception of the 

following: 

 1. Defendant may appeal the Court’s pre-trial evidentiary   

  ruling relating to the admissibility of the seven polaroid   
  photographs. 
 

 2. Defendant may appeal the Court’s ruling concerning    
  Defendant’s proposed limiting instruction. 
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 3. Defendant may appeal the Court’s ruling prohibiting the   

  admissibility of the victim’s prior rape. 
  

 Petitioner was sentenced under this conditional plea agreement on 

March 1, 2010. 

 Petitioner retained attorney Joseph E. Blandford, Jr. (“Blandford”) to 

prosecute an appeal from his conditional guilty plea to the Court of Appeals of 

Kentucky raising the three issues outlined in his conditional plea.  On 

December 22, 2011 in the case of Yarmey v. Commonwealth, 2010-CA-604-MR 

[DN 13] the Court of Appeals of Kentucky denied his appeal and affirmed the 

judgment of the Jefferson Circuit Court in an unpublished opinion.   

 On February 27, 2013 Petitioner with the legal assistance from Attorney 

Blandford filed a motion before the Jefferson Circuit Court pursuant to Ky. RCr 

11.42 claiming his trial counsel’s [Falk] deficient performance and errors were 

so serious that his trial counsel was not functioning as the counsel guaranteed 

the defendant by the Sixth Amendment to the Constitution of the United States 

of America and denied due process. 

 Petitioner’s post-conviction counsel Blandford raised five grounds of 

ineffective assistance of trial counsel: 

 1. Trial Counsel was deficient by failing to, (1) conduct an adequate 

  investigation of the case and inspection of evidence to determine 
  if the camera still contained photos, (2) request the Court to 
  instruct and inform the jury about the number and nature of 

  photos in the camera after photos were discovered, and 
  (3) request a mistrial to allow time for examination of the newly 

  discovered photographic evidence to determine their nature and 
  origin, including whether or not they originated from the same 
  package as other photos.   
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 2. Counsel was ineffective in his general presentation due to a prior 

  automobile accident and the prescribed narcotics he was under 
  during trial.   

  
 3. Trial Counsel was ineffective by his failure to investigate previous 
  claim of rape upon the complaining witness, to request   

  psychological exam on the complaining witness and for failing to  
  follow the rule of civil procedure in presenting the prior unreported 
  sexual assault on the prosecuting witness. 

 
 4. Counsel failed to explain the negative consequences of    

  allowing, and in fact requested that Mr. Yarmey waive his 5th  
  Amendment right against self-incrimination and testify on his own  
  behalf and then failed to prepare him to testify. 

  
 5. Trial Counsel was ineffective in that he failed to explain plea 

  form. 
 
 An evidentiary hearing was conducted before the Jefferson Circuit Court 

on October 11, 2013.  The Jefferson Circuit Court Judge entered written 

Findings of Fact and Conclusions of Law on February 12, 2016 denying 

Petitioner’s 11.42 motion.   

 Petitioner discharged Attorney Blandford and retained Attorney Maureen 

A. Sullivan to prosecute an appeal of the Jefferson Circuit Court’s decision 

denying his post-conviction relief.   

 The Kentucky Court of Appeals rendered a decision on Petitioner’s appeal 

of his post-conviction relief affirming the judgment of the Jefferson Circuit 

Court by an unpublished Opinion rendered January 11, 2019, Yarmey v. 

Commonwealth, 2016-CA-001245-MR.   

 Having exhausted his state court remedies, Petitioner filed his pro-se 

Petition for Writ of Habeas Corpus pursuant to 28 USC §2254 on July 19, 2018 

in the United Stated District Court for the Western District of Kentucky [DN 1].  
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His pro-se Petition claimed twenty grounds relating to ineffective assistance of 

trial counsel (IATC) and ineffective assistance of post-conviction counsel in 

violation of the Constitution. 

 Petitioner with legal assistance from appointed counsel filed an Amended 

Petition for Writ of Habeas Corpus on July 28, 2020 [DN 33].  The Amended 

Petition now list fourteen grounds relating to IATC and ineffective assistance of 

post-conviction counsel in violation of the Constitution.   

 By a Memorandum Opinion and Order [DN 42], Magistrate Judge King 

stated,  
 

 The Supreme Court has created a narrow exception to the rule  
 of procedural default in Coleman v. Thompson.  In Martinez v.  
 Ryan, the Supreme Court held ‘a procedural default will not bar  

 a federal Habeas Corpus from hearing a substantial claim of  
 ineffective assistance of counsel at trial if, in the initial review  

 collateral proceeding, there was no counsel or counsel in that  
 proceeding was ineffective.’  566 U.S. 1, 17 (2012) . . .  In Woolbright  
 v. Crews, the Sixth Circuit recognized a motion under Kentucky  

 RCr 11.42 is subject to the Martinez exception.  791 F.3d 628, 630 (6th 
 Cir. 2015).   

 
 The Martinez exception applies if Petitioner shows that “the   

 underlying  ineffective assistance of trial counsel [IATC] claim  
 is a substantial one, which is to say that the prisoner must  
 demonstrate that the claim has some merit.  [DN 33 @ pp. 3-4] 

 
 Petitioner, who is neither educated in criminal law nor familiar with the 

procedures, placed his entire faith and trust in his trial counsel to present the 

best defense available to him.  When he discharged trial counsel and retained 

post-conviction counsel Blandford, Petitioner likewise placed his full faith and 

trust in his counsel to present the best evidence of trial counsel’s ineffective 

assistance of counsel.   
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 Grounds 4 and 5 were presented to the state appellate courts.  Petitioner 

has given authority to his undersigned counsel to withdraw these grounds from 

his Amended Petition for Writ of Habeas Corpus.   

 Further, Ground 11 was presented by his post-conviction counsel in his 

Motion for 11.42 denied by the trial court.  Petitioner’s counsel retained to 

appeal the denial of the 11.42 Motion did not present this issue to the state 

appellate court.  Petitioner has given authorization to his undersigned counsel 

to withdraw this ground from his Amended Petition for Writ of Habeas Corpus.   

 Petitioner’s grounds 1, 2, 3, 6, 7, 8, 9, 10, 12, 13, and 14 were never 

raised in his initial post-conviction motion filed by his post-conviction counsel 

Blandford.  Petitioner no longer has a state remedy available to assert the IATC 

nor the ineffective assistance of his post-conviction counsel.   

 Petitioner has stated in his Amended Petition he “was denied his right to 

effective assistance of counsel under the 6th Amendment of the United States 

Constitution resulting in a denial of his rights under the due process clause of 

the 14th Amendment of the United States Constitution” that grounds 1, 2, 3, 6, 

7, 8, 9, 10, 12, 13, and 14 were caused by IATC and the ineffective assistance 

of post-conviction counsel for failing to include these issues within post-

conviction 11.42 Motion.   

 Petitioner seeks to be relieved of the procedurally default IATC by the 

failure of his post-conviction counsel to present these claims in Petitioner’s 

11.42 Motion under the equitable exception to the rule of procedural default in 

Coleman by the precedent of Martinez v. Ryan, 566 US 1, 17 (2012). 
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 The Martinez exception applies when “counsel in the initial review 

collateral proceeding, where the claim should have been raised, was ineffective 

under the standards of Strickland v. Washington [cite omitted]. To overcome the 

default a prisoner must also demonstrate that the underlying ineffective-

assistance-of-trial-counsel claim is a substantial one, which is to say that the 

prisoner must demonstrate that the claim has some merit.”  Martinez at 14.  

 Petitioner asserts each of the IATC claim individually is substantial and 

has some merit and in particular the cumulative effect of each claim denied his 

right to a fundamental fair trial.  Petitioner states the failure on the part of 

post-conviction counsel to include these IATC claims within Petitioner’s 11.42 

Motion deprived him of his right to effective assistance of counsel and a finding 

of cause to excuse the procedural default by the exception in Martinez.   

ARGUMENT 

 In Petitioner’s trial there was only one direct evidence witness, the 

alleged victim, who testified the sexual offenses were perpetrated by Petitioner.  

This trial was a “she-said, he-said” material fact dispute.  Thereby, the alleged 

victim’s testimony must withstand the test of credibility about an event (she 

states occurred ten years ago) sufficient for a jury to accept her unverified 

statement over Petitioner’s denial of both offenses.  Therefore, credibility was 

the only defense available in this trial. 

 Testimony from LMPD officers and other lay witnesses was presented for 

the sole purpose of bolstering the credibility of the alleged victim.  (Grounds 6, 

8, 12, 13 and 14)  The cumulative effect of the testimony to bolster the alleged 
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victim’s credibility meets the standard that Petitioner’s claims are “substantial” 

in the sense of having some merit, especially in light of the lack of any other 

direct, credible evidence presented.   

 Petitioner was denied his right to effective assistance of counsel under 

the Sixth Amendment of the United States Constitution resulting in denial of 

his rights under the due process clause of the Fifth and Fourteenth 

Amendments, when trial counsel failed to object to inadmissible opinion  

evidence of habit of others to prove the conduct of alleged victim acted the 

same way as victims of child sexual abuse including a characteristic of 

“delayed disclosure” to bolster her credibility by testimony of LMPD officers 

Judah, Merrick and Mulhull.   (Ground 6) 

 Petitioner’s post-conviction counsel failure to include this IATC claim in 

Petitioner’s post-conviction motion under RCr 11.42. 

 Petitioner was denied his right to effective assistance of counsel under 

the Sixth Amendment of the United States Constitution resulting in denial of 

his rights under the due process clause of the Fourteenth Amendment, when 

trial counsel failed to object to the prosecutor’s closing argument reference to 

the inadmissible opinions of characteristics of others to prove the alleged victim 

acted the same way as other sexually abused children, and the alleged victim 

acted the same way as members of that class including a characteristic of 

“delayed disclosure” of the sexual assault.  (Ground 7) 

 The direct examination by the prosecutor presented this opinion and 

characteristics relating to child sex abuse victims.  This questioning was either 
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designed to prove alleged victim had been abused, because like other abused 

children she delayed reporting or to disprove an inference of fabrication arising 

from the delay in reporting. 

 “[A] party cannot introduce evidence of a habit of a class of individuals 

either to prove that another member of the class acted the same way under 

similar circumstances, or to prove that person was a member of that class 

because she acted the same way under similar circumstances.”  Miller v. 

Commonwealth, 77 S.W.3d 566, 572 (Ky. 2002).   

 The prosecuting attorney asked Sergeant Judah, “And are delayed 

disclosure cases rare in the crimes against children unit?”  Sergeant Judah 

answered, “No.  What I just told you all about most of the cases we get are 

delayed.  At least it is very rare we get a case where we have a chance to go out 

and get physical evidence.  And it is very, very common that you don’t, the case 

doesn’t come across the detective’s desk until two or three years, at least, after 

it happened.  The nature of these offenses and the way they occur, it occurs 

with children who are afraid to go and report it to anyone.”  (VR 12-10-09 at 

10:40:21)   

 On direct examination, the prosecutor asked leading questions to 

Detective Merrick, “And sometimes does it take people five years, ten years, 

twenty years to come forward?”  Detective Merrick replied, “Quite often most of 

our cases are like that”. (VR 12-11-09 at 10:42:00)  

 The prosecuting attorney continued asking leading questions to Detective 

Merrick, “And when it comes to these sort of cases [child sex abuse] do the 
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majority of them, do they usually get prosecuted . . .?”  Detective Merrick 

answers, “No sir.  Just like Detective Judah said, the majority of them do not.”  

(VR 12-10-09 at 2:16:57)  Later in Detective Merrick’s testimony, he stated, 

“However, our juvenile victims, a lot of times they don’t disclose initially.  

Sometimes it takes a little while before they disclose sexual abuse to them.”  

(VR 12-11-09 at 10:41:54)  

 On direct examination, the prosecuting attorney asked a series of leading 

questions to Detective Mulhull, “If we can’t get a victim that will come into this 

courtroom, are cases dead?”  Detective Mulhull answered, “Correct.”  The 

prosecuting attorney continues his leading questioning, “And the perpetrator 

goes free?”  Detective Mulhull responds, “Correct.”   

 The prosecuting attorney continues to ask the leading question to 

Detective Mulhull, “We have a delayed disclosure?”  Detective Mulhull 

response, “Yeah.”  

 The prosecutor continues the leading question to Detective Mulhull, “And 

we have things like tentative disclosures where someone can go through the 

entire process of being with the professional, saying this happened, this 

happened, this happened, and come back a week later and say you know there 

is something I didn’t tell you.”  Detective Mulhull answers, “Oh, all the time.”  

 The prosecutor continues his leading questioning, “Isn’t that one of the 

peculiarities of child sex abuse cases?”  Detective Mulhall answers, “Oh yes.”  

Continuing with his leading questions he asked, “Isn’t it true that some types 

of kids won’t come forward at all, won’t talk to anybody?”  Detective Mulhull 
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answers, “Four or five times before they say yes it happened.”  (VR 12-11-09 at 

11:38:23-11:39:17) 

 Snowden v. Singletary, 135 Fed.3d 732, 738 (11th Cir. 1998), a child sex 

abuse case, held that expert witness testimony about the truthfulness of the 

child witness “is improper in both state and federal trial can hardly be 

disputed.” See e.g. United States v. Azure, 801 Fed.2d 336, 340-41 (8th Cir. 

1986) (expert testimony about credibility of alleged-child-sexual-assault victim 

improperly invades the province of the jury, which ‘may well have relied on [the 

expert’s] opinion and surrender[ed] their own common sense in weighing 

testimony’.”)  

 Prosecutor in his argument to the jury, “stressed the significance of the 

expert’s opinion about the credibility of child victims of supposed sexual 

abuse.”  Id. at 738.  

 “Witness credibility is the sole province of the jury.  Very rarely will a 

state evidentiary error rise to a federal constitutional error; but, given the 

circumstances of the trial underlying this case, we conclude that allowing 

expert testimony to boost the credibility of the main witness against Snowden - 

- considering the lack of other evidence of guilty - - violated his right to due 

process by making his criminal trial fundamentally unfair.”  At page 739. 

 See King v. Commonwealth, 472 S.W.3d 523 (Ky. 2015) (Improper police 

officer’s testimony child sexual abuse syndrome), Sanderson v. Commonwealth 

291 S.W.3d 610 (Ky. 2009) (testimony that sexual abuse victims commonly 
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delay reporting their abuse is reversible error),  Hellstrom v. Commonwealth, 

825 S.W.2d 612 (Ky. 1992) (improper testimony delayed disclosure). 

  LMPD officers expressed unqualified expert opinions relating to a 

phenomena of delayed reporting by child victims of sex abuse and unqualified 

opinions of characteristics or habits of persons, who by their mannerism, are 

deemed to be not to be believed or guilty.   

 These unqualified opinions were further enhanced by the prosecuting 

attorney’s pressing questions on the matter, as well as his closing argument to 

the jury stressing the significance of these opinions to focus on the credibility 

of the alleged victim and diminishing the credibility of Petitioner.   

 Prosecutorial misconduct “can take a variety of forms, including 

improper questioning and improper closing argument.”  Duncan v. 

Commonwealth, 322 S.W.3d 81, 87 (Ky. 2010). 

 “In the prosecutor’s argument to the jury, he stressed the significance of 

the expert’s opinion about the credibility of the child victims of supposed 

sexual abuse.  Over and over again the prosecutor hit the point hard . . .”  

Snowden v. Singletary, 135 Fed. 3d 732, 738 (11th Cir. 1998).   

 In Petitioner’s case the prosecutor stated to the jury in closing argument:  

 
 We learned a lot about child sex abuses in this case from people  

 who are on the front lines with this stuff and deal with  
 delayed disclosure.  That’s the phenomena when a victim does  
 not go immediately to a trusted adult or call 911.  (VR 12-14-09  

 at 11:45:56)  
    *     *     *     * 
  It is the nature of these sorts of cases that kids don’t  

 come forward.  I hope when you go back there, say on one hand,  
 we’ve got a victim who fits the profile of child abuse victim, okay,  
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 a child sex abuse victim.  This is it.    (VR 12-14-09 at 12:01:47)   
    *     *     *     * 

 That child grew to be an adult who started having nightmares,  
 and they are getting better.  Notice they are getting better  

 when this process picks up.  When we start the process of  
 seeking justice, she is starting to get better.  And that is an  
 absolute appropriate response of a victim of child sexual abuse.   

 (VR 12-14-09 at 12:18:13) 
  
 Petitioner asserts the issue of credibility was essential in this “he said, 

she said” fact situation.  The prosecutor’s questioning and his improper closing 

remarks were even more prejudicial to Petitioner’s right to a fundamentally fair 

trial.  The prosecutor’s questioning and remarks were extensive.  He presented 

these arguments and stressed these arguments throughout his improper 

leading questions to police officers and stressing the same improper remarks to 

the jury.  It can hardly be said that these remarks were accidental and can be 

no mistake the prosecutor deliberately placed these improper remarks before 

the jury.  Lastly, “The strength of the evidence against Petitioner was the 

testimony of the alleged victim of an event ten years ago.”  The prosecutor’s 

improper leading questions and remarks to the jury bolstering the alleged 

victim’s testimony.     

 In Petitioner’s case other than the alleged victim’s testimony of an 

incident occurring ten years in the past was the only direct evidence against 

the Petitioner, which he rebutted by his denial.  This “he said she said” 

scenario did not present overwhelming proof of Petitioner’s guilt.  Interestingly, 

the jury found guilt on the charge of Use of a Minor in a Sexual Performance, 

but was unable to reach a unanimous verdict on Sodomy in the First Degree. 
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 In Hodge v. Hurley, 426 Fed.3d 368 (6th Cir. 2005) a case remarkably 

similar to Petitioner’s case, “A child-rape case where the only evidence 

sufficient to sustain a conviction was a jury determination that the complaining 

witness was more credible than the defendant.  During his egregiously  

improper closing argument, the prosecuting attorney commented on the 

credibility of witnesses . . . all while defense counsel sat idly by.”   Id. at 371.  

 The Sixth Circuit held, “Defendant’s trial counsel was constitutionally 

ineffective in failing to object to this misconduct.”  Id. at 371.  The court citing 

Strickland v. Washington, 466 US 668 at 690, “Although an attorney is ‘strongly 

presumed to have rendered adequate assistance’, the performance prong is 

satisfied if the representation at issue falls ‘outside wide range of professionally 

competent assistance.’  Id. at 690.  We believe that trial counsel’s failure to 

object to any of the numerous improper statements in the prosecution’s closing 

argument is well outside this range.”  Id. at 376.   

 The court went on to state, “To satisfy the prejudice prong, Hodge had to 

demonstrate a reasonable probability that,  but for counsel’s unprofessional 

errors, the result of the proceeding would have been different.”  Strickland at 

694.  “In a trial such as this one, where the result depended primarily on the 

jury’s belief as to whether [accused] or [complaining witness] was more 

credible, we believe there is a reasonable probability that the result of the 

proceeding would have been different.”  Id. at 376. 

 On the issue of credibility the court held, “It is patently improper for a 

prosecutor either to comment on the credibility of a witness or to express a 
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personal belief that a particular witness is lying. U.S. v. Young, 470 US 1, 17-

19”.   

 “There are two separate harms that arise from such misconduct.  First, 

‘such comments can convey an impression that evidence not presented to the 

jury, but known to the prosecutor, supports the charges against the defendant 

and can thus jeopardize the defendant’s right to be tried solely on the basis of 

the evidence presented to the jury.’ (Cite omitted.)  Second, ‘the prosecutor’s 

opinion carries with it the imprimatur of Government and may induce the jury 

to trust the Government’s judgment rather than its own view of the evidence.’  

Young  at 18-19.”   

 The court pointed out, “This misconduct is especially prejudicial in this 

case given the extent to which the jury’s determination as to Hodge’s guilt or 

innocence hinged almost entirely on the credibility of [the accused] and 

[complaining witness].”  Id. at 379. 

 Petitioner’s trial counsel’s failure to object during the prosecuting 

attorney’s closing argument and demand the trial court to cure denied 

Petitioner of a fundamentally fair trial and the error prevented Petitioner from 

raising the issue on appeal.  Further, the failure of Petitioner’s post-conviction 

counsel to raise this IATC claim in the 11.42 Motion prevented Petitioner from 

raising this IATC claim in the post-conviction motion, as well as prevented that 

issue from being raised on the appeal of the post-conviction motion denied by 

the trial court.     
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 LMPD officers offered testimony designed to impeach the credibility of 

Petitioner based on the non-expert opinion relating to characteristics of guilty 

people who have been accused of a crime. (Ground 8)     

 The prosecutor and LMPD officers injected their opinion that Petitioner’s 

actions were those of a guilty person to impeach his denial of committing the 

crimes.  This testimony was designed to impress upon the jury Petitioner’s guilt 

and bolster the alleged victim’s credibility.  (Ground 8)   Ordway v. 

Commonwealth, 391 S.W.3d 762 (Ky. 2013). (held improper police officer’s 

testimony of Defendant did not act like a typical innocent person.)   

 This improper opinion testimony was a highly significant factor rendering 

the trial fundamentally unfair and deprived Petitioner of due process.  These 

opinions invaded the province of the jury.  The ultimate conclusion of 

credibility rest entirely with the jury.  The prosecuting attorney’s arguments to 

the jury stressed the significance of this opinion testimony to find guilt. 

 In Cooper v. Sowders, 837 Fed.2d 284 (6th Cir. 1988),  a petition for writ 

of habeas corpus,  held it was improper for a police officer presented as an 

“expert” to testify on his opinion the inculpatory nature of certain evidence.  

The court stated, “The opinion-testimony had a direct influence on the jury’s 

consideration of Petitioner’s guilt or innocence.”  Id. at 287  

 Prosecuting attorney asked Sergeant Judah about the controlled phone 

call to which he testified:  

 Typically, in my experience, when somebody has been [accused  

 of a sex crime] when you drop that on somebody the reaction of  
 a person . . . has been instead of saying ‘okay’ they say ‘what  
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 are you talking about?’  And generally they won’t continue  
 with the conversation.  And the more accusations you levy  

 against someone like that, the more irate they become, the 
 more adamant their objection.  (VR 12-10-09 at 12:01:10)   

*     *     *     * 
 In the schools in interviewing that I’ve attended, the training  
 I’ve had, when someone is trying to change the subject about  

 something so serious that they are avoiding the issue, they are  
 trying to change the question, it’s a sign of deception.   
 (VR 12-10-09 at 12:02:56)  The basis of my opinion, if someone,  

 when you accuse somebody of taking pictures of a, taking sexual  
 explicit pictures of a young girl, the first thing they’re going to  

 do is tell you “you’re a liar”.  (VR 12-10-09 at 12:07:46) 
 
 This inadmissible and improper opinion testimony was stressed by the 

prosecutor in closing argument to the jury. 

 “We did do the controlled phone call first, and I’m glad we did.   
 I think that’s fantastic evidence.  I don’t think that an innocent 

 man says what he said there.” and Detective Judah – or Sergeant  
 Judah now, kind of spelled it out for us right?  The long pauses,  
 the inappropriate answers.  That’s what guilty people do.”    

 (VR 12-14-09 at 12:10:00) 
 

 This continual opinion testimony gave the jury the impression these 

statements are facts and Petitioner is guilty. 

 The prosecutor throughout his closing argument continued this theme  

by presenting his opinion “what people do” when they lie.  He carries this 

theme throughout the closing argument citing his opinions how to tell if a 

person is lying to the characteristics of Petitioner during the controlled call and 

his testimony in court.  The prosecutor further asserted his opinion as to the 

Petitioner’s guilt by stating to the jury in his closing, “I’m afraid you are going 

to let him go out that door.”  And a short time later stated, “I hope you don’t 

walk him out these doors because you are angry with the mother.”   
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 Petitioner asserts each ground in and of itself is substantial, but in 

particular when the cumulative effect of all the grounds occurring during the 

trial violated Petitioner’s right to due process and a fundamentally fair trial.        

 Ground 1.  It is Petitioner’s belief the admission of the seven photographs 

not depicting sexual conduct by a minor as defined by KRS 531.300(4), even 

though the Kentucky Court of Appeals found the admission of the photographs 

proper reflecting “the events which took place in Yarmey’s living room”.    It is 

these photographs that led to the improper remarks of the prosecuting attorney 

during closing argument prejudicing the jury against Petitioner and influencing 

the jury’s determination to find Petitioner guilty.  Trial counsel made no 

objection.  This deficient performance of Petitioner’s trial attorney is a 

substantial IATC claim.  This issue was not presented by his post-conviction 

counsel in the 11.42 Motion, which triggers Martinez exception. 

 Ground 2.  It is the Petitioner’s belief evidence that the camera had three 

undeveloped films remaining in the camera was substantial to provide a 

defense attacking the credibility of the alleged victim’s testimony, but this  

evidence was not introduced nor argued by trial counsel.  Trial counsel did not 

use this evidence to impeach the credibility of the alleged victim nor make this 

argument to the jury that should impeach her credibility.   

 Before the Kentucky Court of Appeals, the decision was focused on the 

camera being presented to the jury, and its determination that “since the 

remaining film was expended without producing any exculpatory evidence 

there was no demonstrated prejudice to Yarmey’s defense.”  The Court of 
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Appeals did not make a decision on the impeachment issue to the alleged 

victim’s testimony. 

 Grounds 9 and 10 relate to instructions to the jury.  On the charge of 

use of a minor in a sexual performance the jury was presented with four 

alternate theories of guilty, but there was no designation by the jury which 

theory the jury relied in deciding guilt denying Petitioner’s right to a 

unanimous verdict.  Further, the instruction definition failed to define 

“obscene”, a word used in one of the theories.  The definition of “obscene” is 

provided in Cooper’s instructions to the jury, Section 4.13 within the definition 

of “obscene” is “prurient interest” which has a definition instruction provided in 

Cooper’s instruction, Section 4.13(a) was not a part of the definition instruction 

to the jury.  Within the instruction definition relating to “sexual conduct by a 

minor” the definition of “physical contact with, or willfully intentionally 

exhibition of the genitals” did not include a definition of “in a lewd manner” as 

recommended by Cooper’s Instructions, Section 4.18.  The cumulative affect of 

all these missing definitions from the instructions left the jury with an 

uninformed means of determining a theory of guilt violated Petitioner’s right to 

a unanimous verdict.  Purcell v. Commonwealth, 149 S.W.3d 382 (Ky. 2004).   

 It is Petitioner’s belief the hearsay statements attributable to non-

testifying witness and comments relating to those hearsay statements made by 

the prosecuting attorney during his closing stated in Grounds 12 and 13  

further reflects the deficient performance of his trial counsel for failure to 

object and the deficient performance by his post-conviction counsel for failing 
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to present these the IATC claims in the 11.42 Motion, which denied Petitioner’s 

right to effective assistance of counsel resulting in a denial of his rights under 

the due process clause of the Fourteenth Amendment.  Thereby has merit for 

review.   

 The alleged victim made several statements allegedly made by her non-

testifying mother under direct examination by the prosecuting attorney the 

alleged victim stated when, “she came to me and said that her and Mark had 

decided that they were going to do a modeling portfolio for me, and she had cut 

a picture out of a magazine as an example of the kind of picture that I would be 

taking.”  (VR 12-09-09 at 3:13:05)  This statement by the alleged victim could 

not be verified or challenged since her mother was not called as a witness.  

This statement is clearly hearsay and in violation of the confrontation clause of 

the Constitution. 

 The alleged victim also made additional hearsay statements, “He and my 

mom went and talked and my mom came back to me and said, ‘they are going 

to take what Mark called shadow pictures, which I was, she asked me to take 

my bathing suit top off and I would be topless in the pictures but you couldn’t 

see anything.’  (VR 12-09-09 at 3:16:13)  “My mom and Mark went to another 

room to talk, and my mom came back and said, ‘that she was tired but Mark 

wasn’t done yet so she was going home.  And he, when he finished with me, he 

was going to bring me home.”  (VR 12-09-09 at 3:27:50) 

 Further witness testimony the alleged victim stated non-testifying 

individual named “Keitha”, with whom she confided, “she told me I needed to 
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tell my mom what happened.”  (VR 12-09-09 at 3:38:18)  Again, there was no 

way to challenge this statement or to confront the first name only individual 

who did not testify. 

 Other Commonwealth’s witnesses repeated hearsay statements allegedly 

made by the mother whom Ms. Shields spoke with her by telephone regarding 

the discovery of the photographs in her room, and when asked to come home 

the mother stated, “she was not ready to come home”.  (VR 12-10-09 at 

10:03:21)  Ms. Shields continued to provide statements relating to the mother, 

“She [alleged victim] gave her mom money all the time.  It was kind of ‘you have 

to give me money’ type of thing.”  (VR 12-10-09 at 10:04:22)   

 Trial counsel failed to object to the hearsay statements designed to 

bolster the alleged victim’s testimony and elicit the jury’s sympathies.   

 The Sixth Amendment confrontation clause provides a criminal 

defendant the right to directly confront adverse witnesses and the right to cross 

examine adverse witnesses.  “A face to face confrontation enhances the 

accuracy of the fact find by reducing the risk that a witness will wrongfully 

implicate an innocent person.”  See Porter v. Texas, 380 US 400, 403 (1965) 

and Maryland v. Craig, 497 US 836, 846 (1990).  In Bullcoming v. New Mexico, 

131 Supreme Court 2705, 2716 (2011) the court stated, “[T]he clause does not 

tolerate dispensing with confrontation simply because the court believes that 

questioning one witness about another’s testimonial statements provide a fair 

enough opportunity for cross examination”. 
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 This extensive hearsay testimony was by design introduced to bolster the 

alleged victim’s credibility to prove an uncorroborated ten year old story.   

 Had trial counsel raised an objection to this hearsay evidence, the jury 

would have focused on the fact credibility of the unverified testimony of the 

alleged victim.   

 Ground 14 it is Petitioner’s belief the admission of the inaccurate and 

untrustworthy CACU report denied Petitioner his right to effective assistance of 

counsel and a fair trial.   

 Detective Merrick testified whether the alleged victim had reported the 

alleged incident prior to her current testimony?  Detective Merrick answered 

the alleged victim reported the incident to CACU in 2004.  She presented a 

CACU report/entry log stating the alleged victim DOB as “3/7/2004”.  (VR 12-

11-09 at 11:43:06)  Six years after the alleged incident.  When asked by the 

prosecuting attorney the date of the offense, the Detective read “6-21-1905”.  

(VR 12-11-09 at 11:44:05)  This “entry log” from CACU was admitted into 

evidence as an authentic record, despite the inaccuracies and 

untrustworthiness.  

 The prosecutor admitted in his closing argument, “her story was 

successfully corroborated and right down to the CACU entry log.”  This 

document was presented to to admit this entry log was to bolster the alleged 

victim’s credibility of reporting prior to the date in 2009, which resulted in the 

indictment of charges against Petitioner.  
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 In Prater v. Commonwealth, 954 S.W.2d 954 (Ky. 1997) stated, “Under 

KRE 803(8) contains a disclaimer that admission can be denied if, “the source 

of information or the method of circumstances of preparation indicates a lack 

of trustworthiness.”   

 Petitioner’s trial counsel failed to object to the admission of this 

untrustworthy evidence, and Petitioner’s post-conviction counsel failed to raise 

the issue in 11.42 Motion.  The Sixth Circuit stated in Ege v. Yukins, 485 

Fed.3d 364 (2007), “failure to exclude unreliable evidence violates due 

process”.   

 Post-conviction counsel failed to provide effective assistance of counsel 

by failing to include the IATC claim in Petitioner’s post-conviction motion, 

11.42 Motion.  Post-conviction counsel’s failure establishes “cause” to excuse 

procedural default of the IATC claims under the exception of Martinez.  These 

failures on the part of post-conviction counsel to not raise these substantial 

IATC issues is cause to substantiate the deficient performance on the part of 

the post-conviction counsel that meets the ineffective assistance of counsel 

under Strickland v. Washington. 

CONCLUSION 

 Petitioner filed his Amended Habeas Corpus presented IATC grounds 

subject to the exception in Martinez.  The court should find these IATC claims 

are substantial.   Petitioner’s post-conviction counsel failed to raise those 

claims in post-conviction Motion 11.42; thereby constituting an ineffective 

assistance of counsel by the post-conviction counsel.  This failure on the part 
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of the post-conviction counsel is subject to the exception under Martinez to 

excuse the procedural default of the IATC claims.   

 Petitioner requests the court for an order finding “cause” to excuse the 

procedural default and to find the “substantial” nature of his IATC claims and 

schedule an evidentiary hearing for the court to consider the prejudice suffered 

by Petitioner.   

 Petitioner believes he has provided sufficient proof to show the IATC 

claims are “substantial” and either individually or cumulatively these claims 

have some merit.   

       Respectfully submitted, 

      _/s/_____________________________________ 
      RICHARD COOPER, P.S.C. 

      The Seventeenth Floor 
      Kentucky Home Life Building 
      239 South Fifth Street 

      Louisville, Kentucky  40202 
      (502) 587-6554 
      (502) 585-3084 

      (502) 585-3548 fax 
      Attorney for Petitioner 

      richardcooperesq@gmail.com 
 

CERTIFICATE OF SERVICE 

 
 I certify that on July 19, 2021 I electronically filed the foregoing with the 

Clerk of the Court by using the CM/ECF system.  I further certify that the 

above Petitioner’s Reply to Response to Amended Petition For Writ of Habeas 

Corpus has been served, via ECF, to Leilani K. M. Martin, Assistant Attorney 

General. 

      _/s/_____________________________________ 
      RICHARD COOPER, P.S.C.   
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19‐cv‐00528‐RGJ‐LLK 

 
MARK DAMIAN YARMEY                 PETITIONER 

v. 

KEVIN MAZZA, Warden                 RESPONDENT 

ORDER 

The Court appointed counsel to represent Petitioner.  Petitioner filed his superseding, amended 

petition.  Respondent responded in opposition, and Petitioner has until July 21, 2021, to reply.  This matter 

is before the Court on the motion of Respondent’s counsel to withdraw as attorney.   [Docket Number 

(“DN”) 51].   

This Order finds that the motion conforms to Local Rule 83.6, which provides that: 

Unless a  compelling  reason exists, an attorney of  record  is not permitted  to withdraw within 
twenty‐one (21) days of trial or a hearing on any motion for judgment or dismissal. At any other 
time, an attorney of record may withdraw from a case only under the following circumstances: 
(b) The attorney files a motion, certifies the motion was served on the client, makes a showing of 
good cause, and the Court consents to the withdrawal on whatever terms the Court chooses to 
impose. 
 

because the motion states that: 

The undersigned is transferring from her position as Assistant Attorney General in the Office of 
Criminal  Appeals  to  another  state  agency.  The  undersigned’s  last  day  of  employment  as  an 
Assistant  Attorney  General  will  be  Monday,  July  19,  2021.  Because  of  this  transfer,  the 
undersigned will no longer be representing Respondent in this action. 
 
As required by LR 83.6(b), the undersigned certifies that on this date, she served a copy of this 
motion on Respondent via postal mail at Respondent’s state institution. 
 
In light of the undersigned’s transfer, as well as that another Assistant Attorney General from the 
Kentucky Attorney General’s Office will enter his/her appearance  in  this action as  counsel of 
record for Respondent, the undersigned asks that she be allowed to withdraw as counsel of record 
and discharged of all further duties as counsel. 
 

[DN 51]. 
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  Therefore, the motion, [DN 51], is GRANTED.  New counsel shall ENTER an appearance within 14 

days of entry of this Order. 

July 20, 2021
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 

 

v.                               NOTICE OF ADDRESS CHANGE   
(Electronically Filed) 

 

KEVEN MAZZA, WARDEN                                                      RESPONDENT 
 

*     *      *     *     * 
   
 
                                   

 Richard Cooper, PSC, counsel for Defendant, Mark Yarmey, hereby 

tenders notice of the change of mailing address, effective immediately.  Counsel 

requests that all future pleadings, orders, correspondence or other 

communications be directed to the address listed below.  Telephone number 

and electronic mail address for the undersigned shall remain the same. 

  Richard Cooper, PSC   
  Attorney & Counselor at Law 
  P.O. Box 6313 

  Louisville, Kentucky  40206 
  502-587-6554 

  richardcooperesq@qmail.com  

       Respectfully submitted, 

 

        /s/__________________________                                                                       
        RICHARD COOPER, PSC 
        Attorney & Counselor at Law 

        P.O. Box 
        Louisville, Kentucky 

        502-587-6554 
        richardcooperesq@gmail.com 
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CERTIFICATE 
 

 It is hereby certified a true and accurate copy of the foregoing Notice of 

Address Change was electronically filed with the Clerk of the Court on July 28, 

2021 by using the eFiling system which will send notice to all attorneys of 

record. 

             

     __/s/______________________________   

     RICHARD COOPER, P.S.C. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 
 

Civil Action No. 3:19-CV-528-RGJ-LLK 
 

MARK DAMIAN YARMEY                           PETITIONER 

v. 
 
KEVEN MAZZA, WARDEN                              RESPONDENT 
 

NOTICE OF APPEARANCE OF COUNSEL 
 

 Comes now the Respondent, Keven Mazza, Warden, and hereby gives notice that the 

undersigned counsel, Todd D. Ferguson, Assistant Attorney General, will be counsel for 

Respondent in the above-styled case. 

      
 Respectfully Submitted,   
  
 Daniel Cameron 

Attorney General of Kentucky 
 

s/Todd D. Ferguson      
      Todd D. Ferguson 

Assistant Attorney General 
Office of the Solicitor General 
Criminal Appeals Unit 
1024 Capital Center Drive 
Frankfort, Kentucky 40601-8204 
(502) 696-5342 
Todd.Ferguson@ky.gov   

              
      Counsel for Respondent 
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NOTICE AND CERTIFICATE OF SERVICE 
 

 I hereby certify that this 29th day of July, 2021, I electronically filed the foregoing Notice 

of Appearance with the Clerk of the Court and it was served through the ECF system on Hon. 

Richard Earl Cooper, Counsel for the Petitioner. 

s/ Todd D. Ferguson            
Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19‐cv‐00528‐RGJ‐LLK 

 
MARK DAMIAN YARMEY                PETITIONER 
 
v. 
 
KEVIN MAZZA, Warden                 RESPONDENT 
 

FINDINGS OF FACT AND RECOMMENDATION 
 

Petitioner filed, through appointed counsel, an amended petition under 28 U.S.C. § 2254 for a 

writ of habeas corpus by a person in state custody, [Docket Number (“DN”) 33], which superseded and 

replaced  Petitioner’s  original  pro‐se  petition,  [DN  1].    Respondent  responded  in  opposition  to  the 

amended petition, and Petitioner replied.  [DN 47, 52].  The Court referred the matter to the undersigned 

Magistrate Judge “pursuant to 28 U.S.C. § 636(b)(1)(A) & (B) for rulings on all non‐dispositive motions; for 

appropriate  hearings,  if  necessary;  and  for  findings  of  fact  and  recommendations  on  any  dispositive 

matter.”  [DN 7]. 

Respondent  argues  that Petitioner’s  ineffective  assistance of  trial  counsel  (“IATC”)  claims  are 

procedurally defaulted because, under Kentucky law, it is now too late to present them to the state courts.  

[DN 47 at 27 citing Kentucky Rule of Criminal Procedure (“RCr”) 11.42(3) and (10)].  Respondent admits 

that the procedural default is excused to the extent Petitioner shows that a claim is a “substantial one, 

which is to say that the prisoner must demonstrate that the claim has some merit.”  Id. quoting Martinez 

v. Ryan, 566 U.S. 1, 14 (2012).   

Respondent’s argument  is unpersuasive because Petitioner has made a colorable showing of a 

substantial IATC claim.  Nevertheless, this Report finds (sua sponte) that Petitioner’s claims fail because 

he waived those claims when he pled guilty.  See Tollett v. Henderson, 411 U.S. 258 (1973).    

Therefore, the RECOMMENDATION will be that the Court DENY Petitioner’s amended petition, 

[DN 33], because Petitioner waived his claims when he pled guilty. 
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Procedural history in state court 

Petitioner was  indicted  in  Jefferson County, Kentucky, on charges of  first‐degree  sodomy and 

using a minor in a sexual performance (“UMSP”).  Petitioner was a photographer who was convicted of 

taking nude photographs of the victim at his home in 1999 or 2000 at the request of the victim’s mother, 

who was (at least, for some period of time) “being prosecuted in connection with the events of this night” 

at Petitioner’s house.  Yarmey v. Com., No. 2010‐CA‐000604‐MR, 2011 WL 6743294, n.1 (Ky. Ct. App. Dec. 

22, 2011) (hereinafter “Yarmey I”). 

 The sodomy count carried a maximum penalty of 20  to 50 years or  life, and  the UMSP count 

carried a maximum penalty of 10 to 20 years.   [DN 13‐1 at 87].   At trial, Petitioner testified  in his own 

defense.  

On December 14, 2009,  the  jury was hung  (i.e., unable  to  reach a unanimous verdict) on  the 

sodomy count but found Petitioner guilty on the UMSP count.  [DN 13‐1 at 88].   

On  December  15,  2009,  Petitioner  entered  into  a  conditional  plea  agreement  with  the 

Commonwealth, pursuant  to Kentucky Rule of Criminal Procedure  (“RCr”) 8.09,  to  the effect  that,  in 

exchange for a plea of guilty to UMSP and waiver of a sentencing hearing, the Commonwealth agreed to 

dismiss the sodomy count without prejudice and to not oppose a 15‐year sentence on the UMSP count.  

Id.  The conditional plea agreement allowed Petitioner to appeal three pre‐plea trial‐error claims, which 

the Kentucky Court of Appeals considered and rejected on direct appeal.1  Id. 

On December 18, 2009, the trial court entered an Order declaring a “mistrial … on count one of 

the indictment, sodomy in the first degree, based upon manifest necessity.”  [DN 13‐1 at 91].   

On an unknown date, Petitioner filed a Motion to Enter Guilty Plea.  [DN 13‐1 at 89‐90].  “The trial 

court held a … colloquy in which Yarmey affirmed he was freely accepting the prosecution's offer.”  Yarmey 

 
1 Those claims were whether the trial court erred in:  1) Admitting seven Polaroid photographs of the victim into 
evidence; 2) Denying Petitioner’s proposed limiting instruction for the photographs; and 3) Not allowing Petitioner 
to cross‐examine the victim concerning a rape that occurred in Florida after the events in question in this case. 
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v. Commonwealth, No. 2016‐CA‐001245‐MR, 2019 WL 169133 (Ky. Ct. App. Jan. 11, 2019) (hereinafter 

“Yarmey II”).2  On March 1, 2010, the trial court entered its judgment of conviction, sentencing Petitioner 

to 15 years’ imprisonment for UMSP.  [DN 13‐1 at 111].     

Petitioner filed a motion for postconviction review pursuant to RCr 11.42.  The trial court denied 

the motion, and the Kentucky Court of Appeals affirmed.  Yarmey II.  Postconviction counsel represented 

Petitioner both at the trial court level and on appeal.   

In his 11.42 motion, Petitioner claimed, among other  things,  that  trial counsel was  ineffective 

“because of [certain] medications [counsel] was taking during the trial,” which allegedly caused counsel 

not to “make certain objections during the trial.”  Yarmey II, 2019 WL 169133, at *3.  The Kentucky Court 

of Appeals summarily dismissed the claim for lack of specificity – both with respect to the medications 

and the objections.3   

Procedural history in this Court 

In July 2019, Petitioner filed a pro‐se Section 2254 petition.  [DN 1]. 

In January 2020, the undersigned entered a Memorandum Opinion and Order Appointing Counsel 

and Expanding the State‐Court Record.  [DN 20].  

In  July  2020,  Petitioner  filed,  through  counsel,  an  amended  petition, which  superseded  and 

replaced his original pro‐se petition.   [DN 1, 33].   Respondent filed a “limited response”  in opposition, 

arguing  that  the  amended  petition  was  subject  to  dismissal  as  a  “mixed”  petition  containing  both 

exhausted and unexhausted claims.  [DN 39].  In February 2021, Petitioner replied.  [DN 41].4   

 
2 This Report does not find in the state‐court record submitted by Respondent a transcript or recording of the change 
of plea proceeding. 
3  In  the  present  amended  petition,  [DN  33],  Petitioner  now  identifies  (with  specificity)  the  objections  counsel 
allegedly should have made at trial. 
4  In  his  reply,  [DN  41],  Petitioner  requested  an  evidentiary hearing.   While  there  is  no  pending motion  for  an 
evidentiary hearing  in this case,  this Report  finds  that  there  is no basis  for an evidentiary hearing because  (as a 
matter of law) Petitioner waived his claims when he pled guilty. 
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In February 2021, the undersigned entered a Memorandum Opinion and Order, finding, among 

other things, that “the undersigned has determined (tentatively, pending report and recommendation to 

the district judge) that all fourteen claims [in Petitioner’s Amended Petition at DN 33] are exhausted” and 

requiring Respondent to file an “unlimited response to Petitioner’s amended petition.”  [DN 42 at 5]. 

Responded filed a response, and Petitioner replied.  [DN 47, 52].  Therefore, Petitioner’s amended 

petition, [DN 33], is ripe for ruling. 

Petitioner’s ineffective assistance of trial counsel (“IATC”) claims 

In his amended petition, [DN 33], Petitioner makes fourteen claims, and in his reply, [DN 52], he 

indicates abandonment of Claims 4, 5, and 11.5   

Petitioner’s remaining claims are claims of IATC, which focus on trial counsel’s alleged failure to 

make certain objections, including not objecting to: 

1.    The  jury  instructions  and  verdict  form,  which  allegedly  evaded  the  unanimous  verdict 

requirement and failed to define certain terms. 

2.   Entry  into evidence of an allegedly unreliable and  inadmissible CACU [meaning of acronym 

unknown to this Report] log, which allegedly indicated the victim complained about Petitioner’s crime five 

years before trial. 

3.  Testimony from the Commonwealth’s witnesses to the effect that:  a) Victims of child sex abuse 

often do not come forward and report to authorities until years  later; and b) Perpetrators of child sex 

abuse often deny they committed such acts when questioned by authorities. 

4.    Testimony  from  the  Commonwealth’s witnesses  referencing  certain  statements  allegedly 

made by Petitioner’s non‐testifying codefendant (the victim’s mother). 

 
5 Claims 4, 5, and 11 are either identical to or are related to claims adjudicated by the state courts on direct appeal 
and postconviction review (in Yarmey I and Yarmey II).  To prevail in the present habeas context, Petitioner would 
have  to  show  that  the  state  court’s  adjudication  “resulted  in  a  decision  that was  contrary  to,  or  involved  an 
unreasonable application of, clearly established Federal  law, as determined by the Supreme Court of the United 
States.”  28 U.S.C. § 2254(d)(1). 
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5.  The Commonwealth’s closing argument, which improperly referenced 3.a. and 4. (above); and 

6.  The Commonwealth’s closing argument to the effect that, although none of the photographs 

was per‐se incriminating:  “That picture is a crime scene, that child is about to get molested, that child is 

being exploited.   …   You  can go back and  look at  these pictures and  say, you know what,  this whole 

transaction was criminal.”6 

Respondent’s argument is unpersuasive. 

As indicated above, Respondent argues that Petitioner’s IATC claims are procedurally defaulted 

because, under Kentucky law, it is now too late to present them to the state courts.  [DN 47 at 27 citing 

RCr 11.42(3) and (10)].  Respondent admits that the procedural default is excused to the extent Petitioner 

shows that a claim is a “substantial one, which is to say that the prisoner must demonstrate that the claim 

has some merit.”    Id. quoting Martinez v. Ryan, 566 U.S. 1, 14  (2012).   Respondent argues  that all of 

Petitioner’s  IATC claims are  insubstantial.    Id. at 25‐42.   For  the  reasons below,  this Report  finds  that 

Petitioner has made a colorable showing of a substantial IATC claim. 

As in Hodge v. Hurley, “[t]his is a child‐[abuse] case where the only evidence sufficient to sustain 

a  conviction  was  a  jury  determination  that  the  complaining  witness  was  more  credible  than  the 

defendant.”  Hodge v. Hurley, 426 F.3d 368, 371 (6th Cir. 2005).  During the closing argument in Hodge 

(and allegedly in this case as well), trial counsel “sat idly by,” while the prosecutor made an “egregiously 

improper closing argument.”  Id. 

At the time of the events in question, Hodge was living with his girlfriend, who allegedly caught 

him abusing her 3‐year‐old daughter – making Hodge and his girlfriend the only competent witnesses of 

what occurred.  Hodge held that trial counsel was ineffective for not objecting to the prosecutor’s closing 

argument and that this deficient performance was prejudicial because, “[i]n a trial such as this one, where 

 
6 While Petitioner’s amended petition and reply brief, [DN 33, 52], quote from the trial and particularly from the 
Commonwealth’s closing argument, this Report does not find in the state‐court record submitted by Respondent a 
transcript or recording of the trial. 
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the  result depended primarily on  the  jury’s belief as  to whether  [the defendant] or  [the  complaining 

witness] was more credible, we believe there is a reasonable probability that the result of the proceeding 

would have been different” if counsel had objected.  Id. at 376. 

In his reply, Petitioner argues that the Commonwealth’s closing argument unfairly made him look 

less  credible  to  the  jury  than  the victim.    [DN 52].   The Commonwealth allegedly  referred  to  certain 

statements from the victim’s mother, which Petitioner was unable to cross examine because she did not 

testify.  The Commonwealth allegedly referred to testimony to the effect that victims of child sex abuse 

often do not come forward and report to authorities until years  later.   Arguably, this amounted to an 

“improper vouching by prosecutors.”  Hodge, 426 F.3d at 378.  Finally, the Commonwealth argued that, 

although no photograph was per‐se incriminating:  “That picture is a crime scene, that child is about to 

get molested, that child is being exploited.  …  You can go back and look at these pictures and say, you 

know what, this whole transaction was criminal.”   

The Tollett waiver principle 

Nevertheless, this Report finds (sua sponte) that Petitioner waived his IATC claims, [DN 33], when 

he pled guilty.7 

Under federal law, a guilty plea represents a break in the chain of events that preceded it in the 

criminal trial process.  Tollett v. Henderson, 411 U.S. 258, 267 (1973).  When a defendant who has solemnly 

admitted  in open  court  that he  is  in  fact guilty of  the offense with which he  is  charged, he may not 

thereafter  raise  independent  claims  relating  to  the  deprivation  of  constitutional  rights,  including 

ineffective assistance of counsel, that occurred prior to the entry of the guilty plea.  Id.  He may only attack 

the voluntary and  intelligent character of the guilty plea by showing that  the advice he received  from 

counsel to plead guilty was ineffective.  Id.  In other words, “[c]laims of pre‐plea ineffective assistance not 

 
7 The undersigned opted to submit this Report, to which the parties may object, rather than order another round of 
briefing in light of this case’s already extensive procedural history before this Court.   
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relating to the acceptance of the plea are waived under the rule announced in Tollett v. Henderson.”  Rose 

v. Warden Chillicothe Corr. Inst., No. 18‐3997, 2019 WL 5260158, at *3 (6th Cir. July 17, 2019). 

Similarly, under Kentucky law, the general rule is that “pleading guilty unconditionally waives all 

defenses except that the indictment did not charge an offense.”  Dickerson v. Com., 278 S.W.3d 145, 148 

(Ky. 2009).   However, with a conditional plea agreement (as  in the present case), there  is no waiver of 

“issues ... expressly set forth in the conditional plea documents.”  Id. at 149.8   

In  summary,  an  unconditional  guilty  plea  results  in waiver  of  all  pre‐plea  claims  except  not 

charging an offense, and a conditional guilty plea results in waiver of all pre‐plea claims not specifically 

excepted by the plea agreement.   This Report will refer to these concepts  in shorthand as the “Tollett 

waiver principle.” 

Petitioner’s IATC claims are waived under the Tollett waiver principle. 

The parties cite and the Court finds no case applying the Tollett waiver principle in the present 

context where a defendant pleaded guilty to an offense after the jury had already found him to be guilty 

of that offense.  Nevertheless, there is no reason apparent why the principle should not apply inasmuch 

as Petitioner received the benefits of the conditional plea agreement.  Specifically, Petitioner secured a 

15‐year sentence on the UMSP count, which carried a maximum penalty of 20 years, and, “[r]ather than 

facing retrial [on the sodomy count, which carried a possible life sentence], Yarmey entered a conditional 

guilty plea to the charge of the use of a minor in a sexual performance.”  Yarmey I, 2011 WL 6743294, at 

*3.  Additionally, Petitioner was permitted to and did appeal three trial error claims. 

Here, application of the Tollett waiver principle is straightforward:  When he pled guilty, Petitioner 

waived all pre‐plea claims of trial error not allowed by the conditional plea agreement.  All of Petitioner’s 

 
8 As noted above, in this case, the conditional plea agreement allowed Petitioner to appeal three claims that the trial 
court  erred  in:    1)  Admitting  seven  Polaroid  photographs  of  the  victim  into  evidence;  2)  Denying  Petitioner’s 
proposed  limiting  instruction  for  the  photographs;  and  3) Not  allowing  Petitioner  to  cross‐examine  the  victim 
concerning a rape that occurred in Florida after the events in question in this case. 
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nonabandoned  IATC claims,  [DN 33], preceded his guilty plea.   Therefore, Petitioner’s  IATC claims are 

waived under the Tollett waiver principle. 

Trial counsel was not ineffective for advising Petitioner to plead guilty. 

As  indicated  above,  a  defendant  waives  all  pre‐plea  claims  (even  those  of  constitutional 

magnitude),  leaving only  the possibility  that  counsel’s  advice  to plead  guilty was  ineffective.    Such  a 

defendant may “only attack the voluntary and intelligent character of the guilty plea by showing that the 

advice he received from counsel” was ineffective.  Tollett, 411 U.S. at 267.  Because a guilty plea works a 

waiver of certain constitutional rights,  it must be a voluntary, knowing, and  intelligent act “done with 

sufficient awareness of the relevant circumstances and likely consequences.”  Brady v. United States, 397 

U.S. 742, 748 (1970).  

In this case, the evidence  indicates Petitioner was aware that, by pleading guilty, he would be 

waiving the right to appeal all but three trial error claims.  Petitioner’s Motion to Enter Guilty Plea, which 

is signed by Petitioner but undated, states, in pertinent part: 

  5.  I further understand the Constitution guarantees me the following rights: 
   

(a) The right not to testify against myself; 
(b) The right to a speedy and public trial by jury at which I would be represented by counsel and 
the Commonwealth would have to prove my guilty beyond a reasonable doubt; 
(c) The right to confront and cross‐examine all witnesses called to testify against me; 
(d) the right to produce any evidence, including attendance of witnesses, in my favor; 
(e) The right to appeal my case to a higher court. (emphasis added) 
 
I understand that if I plead “GUILTY,” I waive these rights. 
 

[DN 13‐1 at 89].9   

  Trial counsel was not ineffective for advising Petitioner to plead guilty because, in pleading guilty, 

Petitioner:  1) Avoided possible conviction, upon retrial, of first‐degree sodomy, which carried a maximum 

 
9 This Report does not find in the state‐court record submitted by Respondent a transcript or recording of the change 
of plea proceeding. 
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penalty of life; 2) Secured a 15‐year sentence on the UMSP charge, which carried a maximum penalty of 

20 years; and 3) Secured the right to appeal three trial error claims.10 

The Court should DENY a certificate of appealability. 

Before Petitioner may appeal  this Court's decision, a certificate of appealability  (“COA”) must 

issue.  28 U.S.C. § 2253(c)(1)(A); Fed. R. App. P. 22(b).   

A  certificate  of  appealability  (“COA”) may  issue  only  if  a  petitioner  has made  “a  substantial 

showing of the denial of a constitutional right.”  28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 

483 (2000).  “Where a district court has rejected the constitutional claims on the merits ... [t]he petitioner 

must demonstrate that reasonable jurists would find the district court's assessment of the constitutional 

claims debatable or wrong.”  Id. at 484.  When, however, “the district court denies a habeas petition on 

procedural grounds without reaching the underlying constitutional claim, a COA should issue when the 

petitioner shows, at least, that jurists of reason would find it debatable whether the petition states a valid 

claim of the denial of a constitutional right and that jurists of reason would find it debatable whether the 

district court was correct in its procedural ruling.”  Id.  “Where a plain procedural bar is present and the 

district court is correct to invoke it to dispose of the case, a reasonable jurist could not conclude either 

that the district court erred in dismissing the petition or that the petitioner should be allowed to proceed 

further.”  Id.  In such a case, no appeal is warranted.  Id. 

Here, the recommendation is denial of Petitioner’s amended petition based on a plain procedural 

bar, i.e., the Tollett waiver principle.  Admittedly, this Report applies the principle to a unique fact pattern 

in which Petitioner pled guilty to an offense of which the jury had already found him guilty.  However, as 

indicated above, there  is no reason apparent why the principle should not apply, and  its application  is 

straightforward. 

 
10 Admittedly,  from a  subjective  standpoint,  trial  counsel, having  lost at  trial, would be  in an awkward position 
advising his client to waive any claim that the trial was lost due to IATC. 
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Therefore, Petitioner has not shown “that jurists of reason would find it debatable whether the 

petition states a valid claim of the denial of a constitutional right and that jurists of reason would find it 

debatable whether the district court was correct in its procedural ruling.”  Id.  Thus, the Court should deny 

a COA. 

RECOMMENDATION 

For  the  foregoing  reasons,  the  Magistrate  Judge  RECOMMENDS  that  the  Court:    1)  DENY 

Petitioner’s  pro‐se  petition,  [DN  1],  as  superseded  and  replaced  by  his  amended  petition;  2)  DENY 

Petitioner’s amended petition, [DN 33], because Petitioner waived his claims when he pled guilty; and 3) 

DENY a certificate of appealability.11 

 

 

NOTICE 

Therefore, under the provisions of 28 U.S.C. § 636(b)(1)(B) and (C) and Fed. R. Civ. P. 72(b) and 

Fed. R. Crim. P. 59(b)(2), the Magistrate Judge files these findings and recommendations with the Court 

and a copy shall forthwith be electronically transmitted or mailed to all parties.  Within fourteen (14) days 

after being  served with a  copy, any party may  serve and  file written objections  to  such  findings and 

recommendations as provided by the Court.  If a party has objections, such objections must be timely filed 

or further appeal is waived.  Thomas v. Arn, 474 U.S. 140, 147 (1985). 

 
11 In the event, the Court finds that Petitioner did not waive his claims when he pled guilty (and perhaps also if it 
finds that the matter warrants a COA), the Magistrate Judge RECOMMENDS that the Court REJECT this Report and 
RECOMMIT  the matter  to  the  undersigned  for  expansion  of  the  state‐court  record  (to  include,  if  available,  a 
transcript or recording of the change of plea proceeding and the trial and particularly closing arguments) and a full 
review of Petitioner’s claims.   

September 1, 2021

September 1, 2021
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 

 

v.                              PETITIONER’S OBJECTIONS TO 
FINDINGS OF FACT AND RECOMMENDATION 

(Electronically Filed) 

 
KEVEN MAZZA, WARDEN                                                      RESPONDENT 

 
*     *      *     *     * 

 

 Petitioner objects to the Findings of Fact and Recommendation [DN 56] 

filed by Magistrate Judge King on September 1, 2021 sua sponte finds 

“Petitioner’s claim failed because he waived those claims when he pled guilty.  

See Tollett v. Henderson, 411 U.S. 258 (1973).”  Petitioner further objects to the 

Magistrate Judge’s recommendation denying a Certificate of Appellability. 

 As outlined in the Findings of Fact and Recommendation under 

procedural history in this court, Petitioner’s §2254 Petition has been pending 

before the court from July 2019 to the present.  During this long history before 

the court there have been several pleadings filed by Respondent in opposition 

to the Petition arguing issues and defenses to the Pro Se Petition and Amended 

Petition.  Throughout Respondent’s pleading the procedural default under 

Tollett determined sua sponte by the Magistrate Judge was never raised. 

 “[P]rocedural default is normally a “defense” that the State is obligated to 

raise” and ‘[p]reserve[e’] if it is not to “lose the right to assert the defense 

thereafter”. Cite omitted Trest v. Cain, 522 U.S. 87 at 88 (1997).  
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 “When a party fails to preserve a defense by neglecting to raise it in the 

district court, that defense is usually deemed to have been forfeited.” Cradler v. 

U.S., 891 Fed.3d 659, 665 (6th Cir.) citing Wood v. Milyard, 566 U.S. 463, 470 

n.4 (2012) 

 The courts have cautioned the use of its authority to sua sponte raise a 

forfeited defense and “should reserve that authority for use in exceptional 

cases”.  Wood  at 473.   

 Respondent forfeited the procedural defense asserted sua sponte by the 

Magistrate Judge.  A finding should be entered that the Respondent’s  failure to 

raise the procedural default operates as a  forfeiture of its rights to defend on 

that ground.  “When a party fails to preserve a defense by neglecting to raise it 

in the district court, that defense is usually deemed to have been forfeited.”  

Wood v. Milyard  566 US 463-470 n.4. (2012).   

 Therefore, the Magistrate Judge should not exercise his authority to 

enter a sua sponte procedural defense.  See Cradler v. US, 891 Fed.3d  659 at 

665-666 (6th Cir. 2018). 

 Petitioner demands to vacate the Magistrate Judge’s use of the 

discretionary sua sponte authority raising the procedural defense presented by 

Tollette v. Henderson and consider the merits of Petitioner’s §2255 Motion. 

 In the Findings of Fact and Recommendation the Magistrate Judge found 

“Respondent’s argument is unpersuasive because Petitioner has made a 

colorful showing of a substantial IATC claim”. [DN 56, page 1] 
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 However, Magistrate Judge found Petitioner’s trial counsel was not 

ineffective for advising Petitioner to plead guilty following a trial of the case  

where the jury was unable to reach a unanimous verdict on sodomy of a minor, 

but found guilt on using a minor in a sexual performance.  The Magistrate 

Judge stated: “Admittedly from a subjective standpoint, trial counsel, having 

lost a trial would be in an awkward position advising his client to waive any 

claim that the trial was lost due to IATC.”   (Footnote 10 of [DN56, page 9].   

 In United States of America v. Kentucky Bar Association, 439 S.W.3d 136 

(Ky. 2014) the issue was the ethical consideration of ineffective assistance of 

counsel waivers and plea agreements. While this case was more focused on the 

particular issue of plea agreement waiving IATC claims, the court did present 

the facts and dilemma presented to an attorney counseling his client during 

plea agreement.  The court held, “The Sixth Amendment requires more than 

simple disclosure of plea agreement terms to quality as “effective”.  Conflict-free 

counsel is also demanded.”  Footnote omitted.  U.S. v. KBA at page 148.   

 The court went on to say, “Attorney’s personal conflict that affects the 

terms of the plea agreement could, of course, be highly prejudicial.”  Footnote 

omitted. Id. Indeed, counsel’s performance complicated by possible personal 

conflict may fall “below an objective standard for reasonableness”.  Footnote 

omitted. Id.  Perhaps because of the attorney’s advice, there may be 

“reasonable probability that but for counsel’s unprofessional errors the result 

of the proceeding would have been different.”  Footnote omitted.  Id. 
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 These considerations made by the Kentucky Supreme Court should be 

apparent in this case Petitioner, having “made a colorful showing of a 

substantial IATC claim”, that the merits of his claims should be allowed to 

proceed and not allow a discretionary sua sponte procedural decision.    

  To allow the sua sponte discretion to stand prevents Petitioner 

from proceeding with what is stated “Petitioner has made a colorful showing of 

substantial IATC claim.”  It is Petitioner’s belief based on arguments presented 

in his objections and contained within his Amended Petition that reasonable 

jurists may debate the use of the sua sponte discretion and allow Petition to 

proceed further.   

 The court in Tollett dealt with a state criminal defendant asserting his 

attorney’s failure to advise him prior to this plea of his constitutional right to 

object that negroes were systematically excluded from serving on grand juries.  

Strauder v. West Virginia, 100 US 303 (1880).   

 The court following the ruling in McMann v. Richardson, 397 US 759 

stated, “If a prisoner pleads guilty on the advice of counsel he must 

demonstrate that the advice was not ‘within the range of competence 

demanded of attorneys in criminal cases’.  McMann at 771.  In Petitioner’s case 

the advice of his counsel to enter a plea “was not within the range of 

competence demanded of attorneys in criminal cases”.  The Magistrate Judge 

has determined that Petitioner’s IATC claims in his Petition “has made a 

colorful showing of substantial IATC claims.”  Therefore, it cannot be founded 

that Petitioner’s attorney provided reliable advice.   
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 In Petitioner’s case he was found guilty by a jury, then subsequently 

entered a plea to a sentencing agreement on the advice of his trial counsel, who 

would have been readily aware of issues at trial that denied his constitutional 

rights.  These issues have been outlined in the Amended Petition as IATC 

claims.   

 The Tollett waiver principle is based on a plea of guilty voluntarily and 

intelligently made by defendant with adequate advice from counsel.  Tollett at 

263.  If Petitioner’s trial counsel was competent as a reasonable attorney in a 

criminal case, he would have known of the constitutional issues listed by 

Petitioner in his IATC claims.  This is a different assessment than Tollett 

decision wherein it was stated, “It is not sufficient for the criminal defendants 

seeking to set aside such a plea to show that his counsel in retrospect may not 

have correctly appraised the constitutional significance . . .”.  Id. at 267 

(Emphasis added) 

 If the Magistrate Judge’s Findings and Recommendation based upon the 

sua sponte procedural authority will not be vacated, then Petitioner seeks a 

Certificate of Appellability. 

                           CERTIFICATE OF APPELLABILITY 
 

 A Certificate of Appellability may issue where a movant has made a 

“substantial showing of the denial of a constitutional right”.  28 USC 

§2253(c)(2).  This standard requires a movant to demonstrate that “reasonable 

jurists would find the district court’s assessment of the constitutional claim 
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debatable or wrong”.  Slack v. McDaniel, 529 U.S. 473, 483 (2000).  The 

reviewing court must indicate which specific issues satisfy the “substantial 

showing” requirement.  28 USC §2253(c)(3).  For dismissals on procedural 

grounds, as to when a Certificate of Appellability should issue, the movant 

must show that “jurists of reason would find it debatable whether the petition 

states a valid claim of the denial of a constitutional right and the jurists reason 

would find it debatable whether the district court was correct in its procedural 

ruling”.  Slack at 483. 

 The court in Slack stated, “We hold as follows:  When the district court 

denies a habeas petition on procedural grounds without reaching the prisoner’s 

underlying constitutional claim, a COA should issue when the prisoner shows, 

at least, that jurists of reason would find it debatable whether the petition 

states a valid claim of the denial of a constitutional right and that jurists of 

reason would find it debatable whether the district court was correct in its 

procedural ruling.  Id.   

       Respectfully submitted, 

      _/s/_____________________________________ 
      RICHARD COOPER, P.S.C. 
      P.O. Box 6313 

      Louisville, Kentucky  40206 
      (502) 587-6554 
      Attorney for Petitioner 

      richardcooperesq@gmail.com 
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CERTIFICATE OF SERVICE 
 

 I certify that on September 15, 2021 I electronically filed the foregoing 

with the Clerk of the Court by using the CM/ECF system.  I further certify that 

the above Petitioner’s Objections to Findings of Fact and Recommendation and 

Certificate of Appellability has been served, via ECF, to Leilani K. M. Martin, 

Assistant Attorney General. 

      _/s/_____________________________________ 
      RICHARD COOPER, P.S.C.   
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 

 

v.                                               ORDER 
(Electronically Filed) 

 

KEVEN MAZZA, WARDEN                                                      RESPONDENT 
 

*     *      *     *     * 
 

 Upon Petitioner’s Objections to Findings of Fact and Recommendation, 

 IT IS HEREBY ORDERED the  Findings of  Fact and Recommendation 

relating to sua sponte procedural default as a defense to Petitioner’s Section 

2255 Amended Petition is hereby vacated and recommit the matter for further 

proceedings. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 
 

v.             MOTION FOR RULING ON PETITIONER’S OBJECTIONS 
TO FINDINGS OF FACT AND RECOMMENDATION 

(Electronically Filed) 

 
KEVEN MAZZA, WARDEN                                                      RESPONDENT 

 
*     *      *     *     * 

  

 Magistrate Judge entered Findings of Fact and Recommendation [DN 57] 

on September 1, 2021 sua sponte finding Petitioner’s Amended Petition under 

28 USC §2254 for Writ of Habeas Corpus [DN 33] failed because Petitioner 

waived his claims when he pled guilty.  Tollett v. Henderson, 411 U.S. 258 

(1973).   

 Petitioner timely filed his Objections to Findings of Fact and 

Recommendation on September 15, 2021 [DN 57] to Magistrate Judge’s sua 

sponte Findings of Facts and Recommendation.  Respondent has failed to reply 

to Petitioner’s Objections, and the matter stands submitted to the Court.   

 Wherefore, Petitioner requests the Findings of Fact and Recommendation 

relating to the sua sponte procedural default as a defense to Petitioner’s §2254 

Amended Petition be vacated and recommend the matter for further 

proceedings.      
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      Respectfully submitted, 

 
      _/s/_Richard Cooper____________________ 

      RICHARD COOPER, P.S.C. 
      P.O. Box 6313 
      Louisville, Kentucky  40206 

      (502) 587-6554 
      Attorney for Petitioner 
      richardcooperesq@gmail.com 
   
 

CERTIFICATE OF SERVICE 
 

 I certify that on September 22 2022 I electronically filed the foregoing 

with the Clerk of the Court by using the CM/ECF system.  I further certify that 

the above Motion for Ruling on Petitioner’s Objections to Findings of Fact and 

Recommendation have been served, via ECF, to Todd D. Ferguson, Assistant 

Attorney General. 

 

 
 
      _/s/_Richard Cooper____________________ 

      RICHARD COOPER, P.S.C. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 

 

v.                                               ORDER 
(Electronically Filed) 

 

KEVEN MAZZA, WARDEN                                                      RESPONDENT 
 

*     *      *     *     * 
 

 Upon Petitioner’s Objections to Findings of Fact and Recommendation, 

 IT IS HEREBY ORDERED the  Findings of  Fact and Recommendation 

relating to sua sponte procedural default as a defense to Petitioner’s Section 

2254 Amended Petition is hereby vacated and recommit the matter for further 

proceedings. 

 

290



UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 
 

v.             MOTION FOR RULING ON PETITIONER’S OBJECTIONS 
TO FINDINGS OF FACT AND RECOMMENDATION 

(Electronically Filed) 

 
KEVEN MAZZA, WARDEN                                                      RESPONDENT 

 
*     *      *     *     * 

  

 Magistrate Judge entered Findings of Fact and Recommendation [DN 57] 

on September 1, 2021 sua sponte finding Petitioner’s Amended Petition under 

28 USC §2254 for Writ of Habeas Corpus [DN 33] failed because Petitioner 

waived his claims when he pled guilty.  Tollett v. Henderson, 411 U.S. 258 

(1973).   

 Petitioner timely filed his Objections to Findings of Fact and 

Recommendation on September 15, 2021 [DN 57] to Magistrate Judge’s sua 

sponte Findings of Facts and Recommendation.  Respondent has failed to reply 

to Petitioner’s Objections, and the matter stands submitted to the Court.   

 Wherefore, Petitioner requests the Findings of Fact and Recommendation 

relating to the sua sponte procedural default as a defense to Petitioner’s §2254 

Amended Petition be vacated and recommend the matter for further 

proceedings.      
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      Respectfully submitted, 

 
      _/s/_Richard Cooper____________________ 

      RICHARD COOPER, P.S.C. 
      P.O. Box 6313 
      Louisville, Kentucky  40206 

      (502) 587-6554 
      Attorney for Petitioner 
      richardcooperesq@gmail.com 
   
 

CERTIFICATE OF SERVICE 
 

 I certify that on September 22 2022 I electronically filed the foregoing 

with the Clerk of the Court by using the CM/ECF system.  I further certify that 

the above Motion for Ruling on Petitioner’s Objections to Findings of Fact and 

Recommendation have been served, via ECF, to Todd D. Ferguson, Assistant 

Attorney General. 

 

 
 
      _/s/_Richard Cooper____________________ 

      RICHARD COOPER, P.S.C. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTSRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:19-CV-00528-JRW-LLK 

 
MARK DAMIAN YARMEY             PETITIONER 

 

v.                                               ORDER 
(Electronically Filed) 

 

KEVEN MAZZA, WARDEN                                                      RESPONDENT 
 

*     *      *     *     * 
 

 Upon Petitioner’s Objections to Findings of Fact and Recommendation, 

 IT IS HEREBY ORDERED the  Findings of  Fact and Recommendation 

relating to sua sponte procedural default as a defense to Petitioner’s Section 

2254 Amended Petition is hereby vacated and recommit the matter for further 

proceedings. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
 

MARK DAMIAN YARMEY Petitioner 
  

v. Civil Action No. 3:19-cv-528-RGJ-LLK 
  

KEVEN MAZZA, WARDEN Respondent 
 
 

MEMORANDUM OPINION AND ORDER 
 

 Petitioner Mark Damian Yarmey (“Yarmey”) Objects [DE 57] to Magistrate Judge Lanny 

King’s (“Magistrate Judge”) Findings of Fact and Recommendation [DE 56 (“R&R”)] denying 

Yarmey’s § 2254 petition and certificate of appealability.  The Respondent, Keven Mazza, the 

Warden, did not respond to the objections.  Yarmey also filed a motion for ruling on his objections.  

[DE 58].  This matter is ripe.  For the reasons below, the Court DENIES Yarmey’s Objections 

[DE 57], ADOPTS the R&R [DE 56], and GRANTS Yarmey’s Motion for Ruling [DE 58].  

I.  BACKGROUND 

Yarmey was indicted in Jefferson County, Kentucky, on charges of first‐degree sodomy 

and using a minor in a sexual performance (“UMSP”).  Yarmey was a photographer who was 

convicted of taking nude photographs of the victim at his home in 1999 or 2000 at the request of 

the victim’s mother, who was (at least, for some period of time) “being prosecuted in connection 

with the events of this night” at Yarmey’s house.  Yarmey v. Commonwealth, No. 2010‐CA‐

000604‐MR, 2011 WL 6743294, n.1 (Ky. Ct. App. Dec. 22, 2011) (“Yarmey I”). 

The sodomy count carried a maximum penalty of 20 to 50 years or life, and the UMSP 

count carried a maximum penalty of 10 to 20 years. [DE 13‐1 at 87].  At trial, Yarmey testified in 

his own defense. 
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On December 14, 2009, the jury was unable to reach a unanimous verdict on the sodomy 

count but found Yarmey guilty on the UMSP count.  [DE 13‐1 at 88]. 

On December 15, 2009, Yarmey entered into a conditional plea agreement with the 

Commonwealth, pursuant to Kentucky Rule of Criminal Procedure (“RCr”) 8.09, to the effect that, 

in exchange for a plea of guilty to UMSP and waiver of a sentencing hearing, the Commonwealth 

agreed to dismiss the sodomy count without prejudice and to not oppose a 15‐year sentence on the 

UMSP count.  Id.  The conditional plea agreement allowed Yarmey to appeal three pre‐plea trial‐

error claims, which the Kentucky Court of Appeals considered and rejected on direct appeal.1 

 On December 18, 2009, the trial court entered an Order declaring a “mistrial . . . on count 

one of the indictment, sodomy in the first degree, based upon manifest necessity.”  [DE 13‐1 at 

91].  On an unknown date, Yarmey filed a Motion to Enter Guilty Plea.  [DE 13‐1 at 89–90].  “The 

trial court held a . . . colloquy in which Yarmey affirmed he was freely accepting the prosecution’s 

offer.”  Yarmey v. Commonwealth, No. 2016‐CA‐001245‐MR, 2019 WL 169133, at *4 (Ky. Ct. 

App. Jan. 11, 2019) (“Yarmey II”).  On March 1, 2010, the trial court entered its judgment of 

conviction, sentencing Yarmey to 15 years’ imprisonment for UMSP.  [DE 13‐1 at 111]. 

Yarmey filed a motion for postconviction review pursuant to RCr 11.42.  Yarmey II, 2019 

WL 169133, at *4.  The trial court denied the motion, and the Kentucky Court of Appeals affirmed.  

See id.  Postconviction counsel represented Yarmey both at the trial court level and on appeal. 

In his RCr 11.42 motion, Yarmey claimed, among other things, that trial counsel was 

ineffective “because of [certain] medications [counsel] was taking during the trial,” which 

allegedly caused counsel not to “make certain objections during the trial.”  Id. at *3.  The Kentucky 

 
1 Those claims were whether the trial court erred in: 1) Admitting seven Polaroid photographs of the victim 
into evidence; 2) Denying Yarmey’s proposed limiting instruction for the photographs; and 3) Not allowing 
Yarmey to cross‐examine the victim concerning a rape that occurred in Florida after the events in question 
in this case. 
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Court of Appeals summarily dismissed the claim for lack of specificity—both with respect to the 

medications and the objections. 

 On July 18, 2019, Yarmey filed his pro se § 2254 petition and supporting memorandum 

before this Court setting forth several claims.  [DE 1].  On January 6, the Magistrate Judge entered 

a Memorandum Opinion and Order Appointing Counsel and Expanding the State‐Court Record.  

[DE 20]. 

On July 28, 2020, Yarmey filed, through counsel, an amended petition, which superseded 

and replaced his original pro se petition.  [DE 33].  Respondent filed a “limited response” in 

opposition, arguing that the amended petition was subject to dismissal as a “mixed” petition 

containing both exhausted and unexhausted claims [DE 39] and Yarmey replied [DE 41].  Pursuant 

to this Court’s referral order, the Magistrate Judge issued an R&R on Yarmey’s § 2254 petition.  

[DE 56].  The R&R recommended dismissing the Petition and that the Court deny a Certificate of 

Appealability.  [Id.].  Yarmey  timely objected to the R&R.  [DE 57].  The Court now considers 

the R&R and Yarmey’s objections.   

II.  STANDARD  

A. Standard of Review 

A district court may refer a motion to a magistrate judge to prepare a report and 

recommendation.  28 U.S.C. § 636(b)(1)(B); Fed. R. Civ. P. 72(b)(1).  “A magistrate judge must 

promptly conduct the required proceedings . . . [and] enter a recommended disposition, including, 

if appropriate, proposed findings of fact.”  Fed. R. Civ. P. 72(b)(1).  This Court must “determine 

de novo any part of the magistrate judge’s disposition that has been properly objected to.”  Fed. R. 

Civ. P. 72(b)(3).  The Court need not review under a de novo or any other standard those aspects 

of the report and recommendation to which no specific objection is made and may adopt the 
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findings and rulings of the magistrate judge to which no specific objection is filed.  Thomas v. Arn, 

474 U.S. 140, 149–50, 155 (1985). 

A specific objection “explain[s] and cite[s] specific portions of the report which [counsel] 

deem[s] problematic.”  Robert v. Tesson, 507 F.3d 981, 994 (6th Cir. 2007) (alterations in original) 

(citation omitted).  A general objection that fails to identify specific factual or legal issues from 

the R&R is not permitted as it duplicates the magistrate judge’s efforts and wastes judicial 

resources.  Howard v. Sec’y of Health & Hum. Servs., 932 F.2d 505, 509 (6th Cir. 1991).  After 

reviewing the evidence, the Court is free to accept, reject, or modify the magistrate judge’s 

proposed findings or recommendations.  28 U.S.C. § 636(b)(1)(C). 

B. Standard for Relief from a State Conviction under Federal Habeas Statute 

Chapter 153 of the Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 

104-132, 110 Sta. 1214 (1996) (“AEDPA”) governs Yarmey’s claims.  Lindh v. Murphy, 521 U.S. 

320, 336 (1997).  The AEDPA applies to all habeas corpus petitions filed after April 24, 1996 and 

requires “heightened respect” for legal and factual determinations made by state courts.  See 

Herbert v. Billy, 160 F.3d 1131, 1134 (6th Cir. 1998).  The pertinent section provides: 

An application for a writ of habeas corpus on behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted with respect to any 
claim that was adjudicated on the merits in State court proceedings unless the 
adjudication of the claim— 

 
(1) resulted in a decision that was contrary to, or involved an 

unreasonable application of, clearly established Federal law, as determined 
by the Supreme Court of the United States; or 

 
(2) resulted in a decision that was based on an unreasonable 

determination of the facts in light of the evidence presented in the State 
court proceeding. 

 
28 U.S.C. § 2254(d).  This standard is “difficult to meet and [is a] highly deferential standard . . . 

.”  Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (internal quotation marks omitted).  When the 
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state court articulates the correct legal rule in its review of a claim, a “federal habeas court may 

not issue the writ simply because that court concludes in its independent judgment that the relevant 

state-court decision applied clearly established federal law erroneously or incorrectly.” Williams 

v. Taylor, 529 U.S. 362, 411 (2000); see also Tolliver v. Sheets, 594 F.3d 900, 916 (6th Cir. 2010).  

Instead, the Court must ask “whether the state court’s application of clearly established federal law 

was objectively unreasonable.”  Williams, 529 U.S. at 409. 

The Supreme Court has concluded that “a federal habeas court may overturn a state court’s 

application of federal law only if it is so erroneous that there is no possibility fairminded [sic] 

jurists could disagree that the state court’s decision conflicts with this Court’s precedents.”  Nevada 

v. Jackson, 569 U.S. 505, 508–09 (2013) (per curiam) (internal quotation marks omitted) (quoting 

Harrington v. Richter, 562 U.S. 86, 101 (2011)).  As to § 2254(d)(2), a federal habeas court may 

not substitute its evaluation of the state evidentiary record for that of the state trial court unless the 

state determination is unreasonable.  Rice v. Collins, 546 U.S. 333, 341–42 (2006).  This subsection 

applies when a petitioner challenges the factual determinations made by the state court.  See Mitzel 

v. Tate, 267 F.3d 524, 537 (6th Cir. 2001) (challenging the state court’s determination that the 

evidence did not support an aiding and abetting suicide instruction); Clark v. O’Dea, 257 F.3d 498, 

506 (6th Cir. 2001) (challenge to state court’s factual determination that Sheriff has not seen letter 

before Clark’s trial).  

A state court decision is not contrary to United States Supreme Court precedent simply 

because it does not specifically cite Supreme Court cases.  Early v. Packer, 537 U.S. 3, 8 (2002).  

Indeed, the state court does not even have to be aware of the controlling Supreme Court precedent, 

so long as neither the reasoning nor the result of the state court decision contradicts that precedent.  

Id. at 8; Brown v. Bobby, 656 F.3d 325, 3321 (6th Cir. 2011). 
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III. DISCUSSION 

 Yarmey objects to the R&R for two reasons: (1) Respondent waived any procedural 

defense under Tollett v. Henderson, 411 U.S. 258 (1973) and (2) the Court should consider the 

merits of Yarmey’s ineffective assistance of counsel claim.  [DE 57].   

A. Waiver 

i. Standard for Waiver Under Tollett 

Under federal law, a guilty plea represents a break in the chain of events that preceded it 

in the criminal trial process.  See Tollett, 411 U.S. at 267.  When a defendant who has admitted in 

open court that he is in fact guilty of the offense with which he is charged, he may not thereafter 

raise independent claims relating to the deprivation of constitutional rights, including ineffective 

assistance of counsel, that occurred prior to the entry of the guilty plea.  Id.  He may only attack 

the voluntary and intelligent character of the guilty plea by showing that the advice he received 

from counsel to plead guilty was ineffective.  Id.  In other words, “[c]laims of pre‐plea ineffective 

assistance not relating to the acceptance of the plea are waived under the rule announced in Tollett 

v. Henderson.”  Rose v. Warden Chillicothe Corr. Inst., No. 18‐3997, 2019 WL 5260158, at *3 

(6th Cir. July 17, 2019). 

Similarly, under Kentucky law, the general rule is that “pleading guilty unconditionally 

waives all defenses except that the indictment did not charge an offense.”  Dickerson v. 

Commonwealth, 278 S.W.3d 145, 148 (Ky. 2009).  However, with a conditional plea agreement 

as entered by Yarmey, there is no waiver of “issues . . . expressly set forth in the conditional plea 

documents.”  Id. at 149.   
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ii. Analysis  

Yarmey objects to the R&R because the Magistrate Judge found that Yarmey’s ineffective 

assistance of counsel claim was waived pursuant to Tollett.  [DE 57 at 718].  The Magistrate Judge 

applied Tollett sua sponte.  [DE 56 at 712].  Yarmey argues that the Magistrate Judge is prevented 

from applying Tollett because Respondent failed to preserve the defense.  [DE 57 at 718]. 

 Yarmey cites a handful of cases in support of his argument.  [Id. at 717–18].  However, 

none of these cases discuss waiver under Tollett.  Yarmey cites Trest v. Cain, 522 U.S. 87, 90 

(1997), but, in Trest, the Supreme Court held that it would not decide whether the Fifth Circuit 

could raise procedural default sua sponte on appeal.  Moreover, Trest did not involve waiver under 

Tollett.  See 522 U.S. at 88 (reviewing procedural default for failure to timely raise federal claims 

in state court).  The other two cases Yarmey cited also required courts to review timeliness 

requirements.  [DE 57 at 718 (citing Cradler v. United States, 891 F.3d 659 (6th Cir. 2018) and 

Wood v. Milyard, 566 U.S. 463 (2012))].  Accordingly, the Court finds that it is bound by Tollet. 

 Here, Yarmey pleaded guilty to an offense after the jury had already found him guilty of 

the offense.  See Yarmey II, 2019 WL 169133, at *1.  His plea agreement secured a 15‐year 

sentence on one count of UMSP, which carried a maximum penalty of 20 years.  Yarmey I, 2011 

WL 6743294, at *3.  “Rather than facing retrial [on the sodomy count, which carried a possible 

life sentence], Yarmey entered a conditional guilty plea to the charge of the [UMSP].”  Yarmey I, 

2011 WL 6743294, at *3.  Additionally, Yarmey was permitted to and did appeal three trial error 

claims. 

Under Tollett, Yarmey’s guilty plea represented a break in the chain of events that preceded 

it in the criminal trial process.  See 411 U.S. at 267.  Yarmey’s “[c]laims of pre‐plea ineffective 

assistance not relating to the acceptance of the plea are waived.”  Rose, 2019 WL 5260158, at *3.  
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The Court has reviewed the R&R and finds that the Magistrate Judge did not err in his application 

of Tollett and his analysis of Yarmey’s ineffective assistance of counsel claims.  Yarmey’s 

objection is overruled. 

B. Ineffective Assistance of Counsel 

i. Standard on Ineffective Assistance of Counsel 

To establish ineffective assistance of counsel, a defendant must show that: (1) “counsel’s 

performance was deficient.  This requires showing that counsel made errors so serious that counsel 

was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment”; and (2) 

“the deficient performance prejudiced the defense.  This requires showing that counsel’s errors 

were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.”  Strickland 

v. Washington, 466 U.S. 668, 687 (1984).   

 The performance inquiry requires the defendant to “show that counsel’s representation fell 

below an objective standard of reasonableness.”  Id. at 688.  “Judicial scrutiny of counsel’s 

performance must be highly deferential . . . A fair assessment of attorney performance requires 

that every effort be made to eliminate the distorting effects of hindsight, to reconstruct the 

circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s 

perspective at the time.”  Id. at 689.   

 The prejudice inquiry requires the defendant “to show that there is a reasonable probability 

that, but for counsel’s unprofessional errors, the result of the proceeding would have been 

different.”  Id. at 694.  “A reasonable probability is a probability sufficient to undermine 

confidence in the outcome.”  Id.  In the context of a criminal trial, the prejudice inquiry requires 

the defendant to show there is a reasonable probability that, absent trial counsel’s errors, the jury 

would have had a reasonable doubt respecting guilt.  Id. at 695. 
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 The Court need not conduct the two-prong inquiry in the order identified above or even 

address both parts of the test if the defendant makes an insufficient showing on one.  Id. at 697.  

For example, if the Court determines the defendant fails to satisfy the prejudice prong then it need 

not determine whether counsel’s performance was deficient.  Id.  

 When a habeas petitioner claims that his counsel has been ineffective, the assessment of 

trial counsel’s judgment requires another layer of deference: the Court is “required not simply to 

give [the] attorney[ ] the benefit of the doubt, but to affirmatively entertain the range of possible 

reasons [petitioner’s] counsel may have had for proceeding as [he] did.”  Cullen, 563 U.S. at 196 

(internal quotation marks and citation omitted).  Thus, the nexus of the AEDPA and Strickland 

compels the Court to be “doubly deferential,” and “give[ ] both the state court and the defense 

attorney the benefit of the doubt.”  Burt v. Titlow, 571 U.S. 12, 15 (2013) (quoting Strickland at 

190) (internal quotation marks omitted). 

ii. Analysis  

Yarmey objects to the R&R on the basis that his trial counsel was ineffective in advising 

him to enter a guilty plea.  [DE 57 at 719].  The Magistrate Judge founds= that trial counsel was 

not ineffective because pleading guilty (1) avoided possible conviction, upon retrial, of first‐degree 

sodomy, which carried a maximum penalty of life; (2) secured a 15‐year sentence on the UMSP 

charge, which carried a maximum penalty of 20 years; and (3) secured the right to appeal three 

trial error claims.  [DE 56 at 714–15]. 

As explained supra Section III.A., Yarmey waived all pre‐plea claims.  The only claim of 

ineffective assistance of counsel that may remain is based on counsel’s advice to plead guilty.  

Yarmey may “only attack the voluntary and intelligent character of the guilty plea by showing that 

the advice he received from counsel” was ineffective.  Tollett, 411 U.S. at 267.  Because a guilty 
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plea works as a waiver of certain constitutional rights, it must be a voluntary, knowing, and 

intelligent act “done with sufficient awareness of the relevant circumstances and likely 

consequences.”  Brady v. United States, 397 U.S. 742, 748 (1970). 

“Under 28 U.S.C. § 2254(d), the availability of federal habeas relief is limited with respect 

to claims previously ‘adjudicated on the merits’ in state-court proceedings.”  Harrington, 562 U.S. 

at 92.  Here, the Kentucky Court of Appeals adjudicated Yarmey’s ineffective assistance of counsel 

claim on its merits.  See Yarmey II, 2019 WL 169133, at *4.  The Court ultimately held that 

Yarmey’s “claim of ineffective assistance of counsel regarding the guilty plea was properly 

dismissed.”  Therefore, federal habeas relief may not be granted unless Yarmey demonstrates the 

state appellate court’s adjudication of the ineffective assistance of counsel claim “was contrary to, 

or involved an unreasonable application of” Strickland.  See Harrington, 562 U.S. at 100–101.  

The “contrary to” clause of § 2254(d)(1) only allows the Court to grant the writ if (a) the state 

court arrives at a conclusion opposite to that reached by the Supreme Court on a question of law; 

or (b) the state court decides a case differently than the Supreme Court “has on a set of materially 

indistinguishable facts.”  Williams, 529 U.S. at 412–13. 

Yarmey’s objection [DE 57] fails to cite any cases indicating that the Kentucky Court of 

Appeals arrived at a conclusion contrary to one reached by the Supreme Court on a question of 

law.  See Williams, 529 U.S. at 412–13.  It also fails to cite any cases indicating that the Kentucky 

Court of Appeals reached a conclusion contrary to the Supreme Court on a set of materially 

indistinguishable facts.  See id.  Yarmey cites McMann v. Richardson, 397 U.S. 759, 771 (1970), 

which holds that counsel is required to exercise judgment “within the range of competence 

demanded of attorneys in criminal cases.”  [DE 57 at 720].  Yarmey then states that his counsel’s 
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advice fell below this standard.  [Id.].  However, Yarmey fails to explain how his counsel’s advice 

was ineffective.  [Id. at 720–21].   

The Kentucky Court of Appeals clearly explained that “Yarmey faced sentencing for a 

Class B felony, stemming from a sex crime against child, and possible additional proceedings 

relating to the first-degree sodomy charge. Accordingly, advising Yarmey to mitigate a potentially 

longer sentence than one of 15 years was not irrational, even though he would serve 85% of it 

before becoming parole eligibile.”  Yarmey II, 2019 WL 169133, at *4.  The Magistrate Judge also 

noted that Yarmey was aware that, by pleading guilty, he would be waiving the right to appeal all 

but three trial error claims.  [DE 56 at 714] .  Among the rights waived was the right to appeal to 

a higher court.  [DE 13-1 at 89].   

For these reasons, Yarmey has failed to demonstrate that the ruling the Court of Appeals 

of Kentucky “was so lacking in justification that there was an error well understood and 

comprehended in existing law beyond any possibility for fairminded disagreement.”  Harrington, 

562 U.S. at 103.  Thus, the state court’s analysis is not contrary to federal law, and the R&R 

contains no error on this point.   

The Court has reviewed the R&R and finds that the Magistrate Judge did not err in his 

analysis of Yarmey’s ineffective assistance of counsel claim.  Yarmey’s objections are overruled. 

C. Certificate of Appealability 

Finally, Yarmey objects to the Magistrate Judge’s recommendation that a Certificate of 

Appealability (“COA”) be denied on the ineffective assistance of counsel claim.  [DE 57 at 721–

22].   

A COA may issue only if the petitioner has made “a substantial showing of the denial of a 

constitutional right.” 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 483 (2000).  
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“Where a district court has rejected the constitutional claims on the merits . . .  [t]he petitioner 

must demonstrate that reasonable jurists would find the district court’s assessment of the 

constitutional claims debatable or wrong.”  Slack, 529 U.S. at 484.  When “the district court denies 

a habeas petition on procedural grounds without reaching the prisoner’s underlying constitutional 

claim, a COA should issue when the prisoner shows, at least, that jurists of reason would find it 

debatable whether the petition states a valid claim of the denial of a constitutional right and that 

jurists of reason would find it debatable whether the district court was correct in its procedural 

ruling.  Id.

            Here, the Court held that Yarmey’s ineffective assistance of counsel claim was denied on 

its merits.  Yarmey has not shown “that reasonable jurists would find the district court’s assessment 

of any of the constitutional claims debatable or wrong.”  Id.  Thus, a COA is denied.  

III. CONCLUSION 

Accordingly, for the reasons stated, and the Court being otherwise sufficiently advised, IT 

IS ORDERED that 

1) The Court ADOPTS the R&R [DE 56];

2) The Court DENIES Yarmey’s Objections [DE 57];

3) A Certificate of Appealability is DENIED; and

4) Yarmey’s Motion for Ruling [DE 58] is GRANTED. 

5) The Court will enter separate judgment. 

May 11, 2023
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 

MARK DAMIAN YARMEY Petitioner

v. Civil Action No. 3:19-cv-528-RGJ-LLK

KEVEN MAZZA, WARDEN Respondent 

*  *  *  *  * 

JUDGMENT 

In accordance with the Order of the Court, IT IS ORDERED AND ADJUDGED as 

follows:

(1)  Yarmey’s Petitions [DE 1; DE 33] are DISMISSED WITH PREJUDICE 

and judgment is entered in favor of Respondent. 

(2)  The issuance of a certificate of appealability pursuant to 28 U.S.C. § 2253(c) 

and Fed. R. App. P. 22(b) is DENIED as to all claims. 

(3)  This is a FINAL judgment, and the matter is STRICKEN from the active 

docket of the Court. 

May 11, 2023
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